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Asrop Messit Ypodcki / FonosnuiA pemaktop [xopax Knak
Penakrop on Manamyn / Xynoxmiv Fenumop Taneyw A. Mikcineki
Xynoxuuk-intoctparop Pivapn Aunepcen
Ykpaincokuia nepeknag Apocnas MunuHcokuit )’ Penakrop ykpaiHcbkoro rexcry (sitnaHa Hinosa

Aemop: Mengin @. Ypodpcki, npogbecop icmopii ma nonimosiocii [lepicasnoeo yHisepcumemy wmamy Bipeinis y Piumonoi,
Bipeinis. Bioomuil sik asmop cmameii npo KOHCMUmMYYIiiiHi npasa, a makoxic cniéasmop NonyJasipHo2o 00CJOACEHH S NPO
KOHCmumyyiiny icmopito «Mapu c60600u».

Xyooocnuk-intocmpamop: Piuapd Andepcon, xydoochuk, mewkaneys micma Mamaponexa, wmam Hoto-Hopk. Bidomuii sik
LIFOCMPAmop YUCJeHHUX JHCYpHAJlie, niakamis, agiu, KHudicok mowo. bye asmopom 0bknadurnok makux 3aeanbHOHAYIOHAb-
Hux euoans, sik U.S. News and World Report, TV Guide, AARP magazine.
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Jqiumky 1787 poky oOenecamu 6i0 13 ame-
PUKAHCLKUX — Wmamie-0epicas,  KoJuul-
HIX OpUMAHCLKUX KOJIOHIH, 3yCmpLaucs y
Dinadenvdhii, Wob supodOUMU KOHCMUMYYIIO
0J1s1 HogocmaeopeHoi €ouroi depocasu. Ha nouamox
6epecHsl 6OHU PpO3POOUNYU OOKYMEHM, SKUH 32000M
po3icaany 05t 03HAUOMJIIEHH L | ROOALULOT pamudika-
yii 3aKkoHo0aguumMu opeanamu écix wmamis. Hosa komn-
CMUmMyyisi cmaJia C60€PIOHUM NJIAHOM, 3a SKUM MA8
npayrosamu HO8Uil 3aeaJybHodepicashuil ypsio. Boowo-
uac 60HA He MaJid OKpemo2o po30inty, 0e 4imko 0yJio 6
BU3HAUEHO NPABA OKpeMUX epomadsH. Maiixce eiopazy
nouanocs wupoke 002080peHHs i epoOMAOCLKICmIO.
Tpubiunuku 3anpononoéanoeo éapianma KOHCMumyyii
HANOJIA2AJIU HA MOMY, WO eapanmyeamu 0cooucmi npa-
64 epoMad s Hemae HeobdXionocmi. Inwi nHanonseanu,
wob okpemo 0YJio 3a3HAUEHO NPasa ocoodu, capaHmo-
6aHI Y MAKUX, NONEPEeOHbO YX6AJIEHUX OOKYMEHMAX, 5K
Bpumancokuii 6inne npo npasa 1689 poxy ma Bipein-
cbka Oeknapayis npae, npuiinama y 1776 poyi. Bonu
ssadcanu, wo HeoOXxioHo 3axpinumu y Koncmumyyii
NPUHATIMHI OesIKi 8adCUsi npasa ocoou.

Konu cynepeuxu Oocsienu kynvminayii, y epyo-
ni 1787 poxy Tomac [icepgpepcon, sxuii 3¢000m
noixae nocaom 0o @panyii, Hanucas qucma 00 8020
npusmeans [oceiimca Medicona, 00noeo 3 0cHOGHUX
asmopie Ho6oi koncmumyyii. «binns npo npasa,
— nucas [ocepdepcon, — ye me, wo epoMaosiHu 3mo-
Jcyms npomucmasumu 0yob- KoMy yps008i Ha 3eM-
JU, 30eAJILHOMY YU MiCYesoMmy, ye me, 40eo JHCOOeH
Y0 He 3Modice BIOKUHYMU Yu 8i0K1acmu 0151 000an-
K08020 MJILYMAUEHHS».

Ho3suyis [ocepdepcona mana uumano npubivuHu-
Kig, 3a80sKu 4omy 0YJi0 3HAHOEHO HEOOXIOHUI KOM-
npomic. 3akonooasui 300pu wmamie nOcOOUNUCS
pamugbiKyeamu 3anponoHosanuii. nPoeKm, OoKpemo
3a3HAUUGIUY, WO HA NEPULOMY HC 3I0PANHI 3a2asibHO-
0epoicasrux 3aKoH00asuux 300pie, ki 6I0KpUIOMbC S
32i0HO 13 HO06010 KOHCcmumyyicto, 0yde NpuiiHsmo
NOnpasKku, SKi eapanmysamumyms npaea i c60600u
ocoou. Came max i cmanocs.yY 1791 poyi yi 10 nonpa-
60K, 8i00Mi 32000Mm sik binne npo npasa, cmanu uac-
MUHOI0 OCHOBHOZO 3AKOHY 0epIICasU.

L]i cynepeunocmi, wo BUHUKIIU HA CAMOMY ROUAMKY
PO3BUMKY AMEPUKAHCHKOT 0eMOoKpamii, ma noodoJiaH-
H31 iX, OYJIU CB0EPIOHUM NPOOOPA3OM BUpiUeHH S Daea-
MbOX HACMYNHUX YCKJIAOHEHb HA WJSAXY PO36UMKY i
eHympiwnboi nonimuxu CIIA, i ixnboeo koncmumyyii-
Hoeo npasa. Cepiio3Hi po3oigcHocmi y noess0ax 000x
cmopin 6YJ10 NOM IKUleHO 3 00NOMO2O0I0 CKJIAOHOZO,
aJgie 0ydce npazmamuuroeo komnpomicy. Haoseuuaii-
HO eadxcaugo makoxc, wo Tomac [cegpgepcon esa-
oHCaé neputoro HeoOXIOHICMI0 O0OMEdNCeHHs YP0080i
enaou. Ilo cymi, binne npo npasa modcua éeaxcamu
YiMKUM YMEepONCeHHAM OCHOBHOI 3 AMEPUKAHCLKUX

yinnocmen: 0coda € nepuwooCcHo6010 NPaea i Mae eJia-
8eHCME0 HAO 0YOb-AKUM YD AOOM.

Ak euono i3 nazeu «IIpasa siroounu.: ocobucma ceo-
000a i binnb npo npasa», 3anponoHosana eawii yeasi
KHUea € cnpoboio asmopie NOsACHUmMU, Ky HaAopax
AMepUKaHCcbkoi 3aKoH00aeéuoi cucmemi HapoOUSUC S,
i p036UBaOMbC st OOHUHI 20JI06HI NPUHYUNU ICHY8AHH S
ocobucmoi c60600u i npas JIOUHU.

Lo knuey pospaxoéano Ha HAUPI3HOMAHIMHIUUX
uumadis. Hero kopucmysamumymboc si CMapuokiacHu-
ku i cmyoeumu. Came 0Jis1 HUX CIMBOPEHO C80EPIOHUL
NYMIGHUK 13 HAUBANCIUBIUUX NUMAHL | 8i0N06I0eli Ha
HUX. 3ayikasenux npocumo 36epHymucs 00 CmopiHok
6 Inmepuemi: http://usinfo/stat/gov/products/pubs/.

Haw uwumau ne amepukaneyv mogce 3anumanii:
«A sKe ye mae ioHoweHHs 00 MeHe? Y Hawil kpaiui
icHye 306cim iHwa 3aKoHoOoasua mpaouyis, i y Hac
HIKONIU He 0YJ10 OIiNJi6é npo npasa».

Lle npasoa, wo amepukancokuii binnw npo npasa
— npooykm neenoi enoxu i neenoco micys. Bin 3’s-
6UBCSI BHACTIOOK PO36UMKY OPpUMAHCbKOT mpaouyii
npeyeoeHmHo2o npasa é Hadpax cmapoi OPUMAaHcbKoi
3aKOH00A810l cucmeMu, KO NOCJYe08Y8aAJIUCS 6
AMEPUKAHCLKUX KOJIOHIsX. I modicha ckaszamu, wo ye
0yJ10 documb He36uuNe 3ACMOCYBAHHS YbOCO NpPasa
Y HO8UX 0OcmasuHax nicas eunuknenns Cnojyuenux
HImamie Amepuku.

Oonak Oaeamo xmo 68adcae, wo yei amepukau-
cokuti binnw npo npasa éacomiwuil, Hixc tloeo icmo-
puuna ocnoéa. Konyenmyasibhe ya6JieHH s npo 0coouc-
mi npaea € HapidCHuUM kamerem 0y0b-5K0e0 epoma-
0s1HCbKoeo cycninibemea. 1 6esniu pasie y 6acamvox
Kymoukax ceimy came binns npo npasa cmasaé
€OUHUM 00PO2OBKA30M OJ1s1 MUX, XIO JICUE 8 YMOBAX
Hece0000u.

Y ceo0ix po3zdymax npo pesositoyii, wo 8i00yJuUCs
nicas 1989 poky i 3asepwunu epy nanysanus Komy-
Hicmuunux pexcumie y Cxioniii €aponi, Adam Mixnik,
noJibewbkuil Aeypradicm, jioep « Conioaprocmiy», 3anu-
mae cebe, sKa 3 pesoJitoyiii HACNPasoi Masa oL
6NJIUE HA CYUACHUX €8poneilyie — @Gpanyy3vbka Hu
AMEPUKAHCHKA.

Jani Mixnix 3a3nauus: «Lle amepukancvka peso-
Jquoyis, 00 i nokaukana 00 Jcumms ides c60600u,
a He ymonis. 3eiono i3 noensdamu Tomaca Ileiina,
60HA eDYHMYBANIACS HA NPUPOOHOMY RPABI Jit0Oell
camocmiiiHo eusHauamu ceoto ooqto. Bona ceidomo
6I0KUOAE [0et0 NPeKPACcHO2o, BiJIbHOCO 6I0 0YOb- IKUX
KOH@IIKMI6 CYCniIbcmea, a HAMOMICMb 8I0CmO0€
npaso Ha pieHi MOJACJUBOCMI, PIGHICMb neped 3aKo-
HOM, peJiiciliny c60000y ma 6epxo8eHCcme0 npasax».
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Mu esadicaemo yi icmutu camooue8uOHUMU: 8CT JIIOOU CINEOPEHT PIBHUMU, 6Ci BOHU HAOLTEH]
Teopyem npupoOHUMU, HEGIOUYHCYBAHUMU NPABAMU, CEPED AKUX NEPEeOYCIM NPABO HA HCUMM S,
680000y i npacHenns wyacms. [lns moeo, woo 3abe3neuumu yi npaesa, Ji00u Cmeoproroms
ypsou, SKI Maromv CUJy 3a60KU 32001 MidIC MUMU, KUM YD AOYIOMb.

- Mexnapayis nezanexcnocmi Cnonyuenux llmamie

i cs10Ba i3 [lexJ1apauil He3a1eKHOCTI 3aBXK/IM MaJiM 0COOJIMBE 3HAYEHHS 1 rpoMaasiH CroJiyueHux
IMrariB. Lle omuH 3 HALKMX TOJIOBHHX MOCTYJATIB CBOOOMM, 10 HOro Ha BCiX 3i0paHHSAX MPOroJIOMIYIOTH
IOPOKY UeTBEPTOro JIMHS B [leHb He3asesKHOCTi. Foro BHBUae KOXKHE HOBE TOKOJIHHS IIKOJIAPIB,
BHTOJIONIYIOTH TIOJITHKH 3 Pi3HUX TAPTiil, 4acTO IMTYIOTH Y CYJ, BUHOCSUH BUpOKH. Moro chma 3amm-
IIMJTACS. HE3MIHHOMO 1 JIi€ TaK camo, 5K i ABa CTOJITTSA ToMy. Came BiH CBIJUMTD TPO Te, LIO 3aXUCT MPaB JIFOAEH
€ BIU3HAYQJIBHUM 1, TAKHM UYHHOM, Ma€ OyTH OCHOBOIO [UIS1 CTBOPEHHS FPOMafIHCBHKOro ypsimy. He siromu icHyroTh
IUIS TOTO, OO CJIYyKUTH YPSOOBI, K Lie Ma€ MiCLe y CYCIJIbCTBAX, I MAHY€E THPAHis, a ypsa iCHYe U1 TOrO, 100
3axuIaTi Jirozeii i ixui mpasa. Le Oys1a peBosmoLiiiHA TyMKa i TOMi, KOJIM BIEpLUe ii 3aMponOHOBAHO HA CY[I TpOMaj-
cpkocti y 1776 p. I Takor BOHA 3a/IMIIAETHCS OOHUHI.
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Ce0000a He € 3ac000M OJ151 00C icHeHH 51 Hateuwol nonimuunoi memu. Bona cama no cooi

Hatisuwa noaimu4na memad.

Y 1pomy AOCJIKEHHI, 3aMpONOHOBAHOMY Ballliii yBa3i, s HAMaraBpcs MOSICHUTH, SIKi camMe MpaBa HailBaKJIMBILLI,
SIK BOHH, MO CYTi, HEMOAIJIbHO MOB’S13aHi OJHE 3 OHUM i SIK, 3aJICKHO BiJl 3MiHH OOCTABHH, iXHE BU3HAUCHHS 3Mi-
HIOBAJI0CSL Y 4aci. Mu XKuBeMo y CBITi, 1O BifIPi3HAETBCS Bifl CBITY 18 CTOJUTTS, MH KUBEMO BXKe y 21 cTOJITTI, i
Xo4a AyX «0aTbKiB-3aCHOBHUKIB» Halii NPOAOBXKYe (hOpPMYyBaTH B HAC PO3YMiHHS HALIMX KOHCTUTYLIHHO 3aXUILEHUX
TpaB, KOXKHE HACTYNHE NOKOJIHHA aMEPUKAHCbKHUX I'POMaJIsiH MOBUHHO MOHOBJIIOBATH Lel AyX, 3po3yMiTi iioro, Bid-
YyTH HOro 0J1ar0CJI0BEHHS.

Y 1787 poui, ne3adapom micist 3akpurts Dinmanesbdiiickkoro KonseHTy, [eiimc MemicoH Hafics1aB MpoeKT
HoBoi Koncrutynii Cnostyuennx IlltaTiB cBoemy npyrosi i BuntesieBi Tomacy [lxeddepcony, skuil 3roqom craB
nocsiom CIIIA y ®panuii. [Ixeddepcon 3arajoM cXBaJuB 3aMpoONOHOBAHUN HOKYMEHT, aJie BifI3HAUMB OJIMH HOro
JOCHTD Cepilo3HUH HEl01iK - oMy He BHCTauaJio O/ mpo mpaBa rpomaiss. HeoOXiaHicTb Takoro gomartka
JIxedhepcor MOSCHIOBAB THM, IO «IPOMafSHI IOBHHHI MATH NPABO IIOCH MPOTICTABHTH OY[b-IKOMY YPSIIOBI Ha
3emuti». Lleit komenTap [{xxedepcona yxe 3auByBaB JEKOro 3 aBTOPIB KOHCTHTYLiiHOrO npoekTy. Ha ixHio mym-
KY, 3aIpONOHOBAHUII JOKYMEHT YK€ MiCTHB y c00i Oi/I71b Mpo MpaBa, OCKiJBKH BiH YiTKO OOMEKYBaB BJagy HOBO-
cTBOproBaHOro ypsigy. He 0ysi0 sKomHoi noTpedn, HanpukJIad, SKOCh OKPEMO CTBepaKyBaTH, o Konrpec He Mae
TpaBa 3aCHOBYBATH KOMHOI LEPKBH, 00, 3riAHO i3 NPOEKTOM, BiH HE OJEPKYBAB HiSIKOro mpaBa Take poOHTH. AJjie
Jxeddepcon, rosouuii apxitekrop Jlekiapanuii He3a1eXKHOCTI, JyMaB 30BCiM mo-iHmomy. Ha fioro nepexoHaHHs,
y MUHYJIOMY pi3Hi ypsiau BTpydasucs y ccepy, y sKi, BBa2Kajocs, BOHH HE MalOTb IIpaBa BTPYYaTHCS I MaTH TaM
BJIa/IHi MTOBHOBAKCHHS, BHACJTIJOK YOro 3aBKIM BHHIKAJIM OOMEKCHHS NMpaB IPOMaSH ab0 HaBiTh IOBHA BTpaTa
ix. He myxe DOBipsroun MOZKJIMBAM CTPUMYBAJIBHEM (pakTopaM, [IKeddepcoH HamodraB Ha TOMY, 00 3poouTH
npaBa JIFOAMHE TOYHO BH3HAYCHHMH, a0W XKOJCH YPSIA HE 3MIr HisIKUM UMHOM 3a3iXaTH Ha HUX. barato XTo moro-
auBcs 3 ayMKoro Jlxeddepcona, i He3abapoM KisIbKa INTAaTiB 3aMponoHyBau gofati 10 HoBoi Konerutyuii bisb
PO NpaBa sIK AOKOHEUHY YMOBY ii 3aTBEpAKEHHS.




Ha nepuwomy x 3acigansi Konrpecy MenicoH y3sB Ha ceOe BiANOBiAa/IbHICTb HAMICATU MPOEKT Lporo OLULL. OTXKe,
Ha noyatok 1791 poky Bei wratu patudikysam nepui 10 nompaBox a0 Koncrurynii CIIA, siki HasusatoTh biiiem
npo mpaBa. Ajie BOHH He OyJIi €MHUME MpaBaMHu, 3a3HAYCHUMHI B IboMY JOKyMeHTi. 3rogom no Koucruryuii 6ysi0
MPUHHATO YMMAJIO MOMPABOK 3 METOK PO3IIMPUTH KOHCTHTYLIHHUIT 3aXUCT MPaB JIFOAMHH.

K 1100a4YiMO 3 HACTYNHUX ece, OLIBIICTb LUX MONPaBOK OyJsH po3po0JIeHi i 3’ SIBU/IICS, CIHPAOYNCDH

Ha JKUTTEBUH MOCBI K OpPHTAHCBKHX, TaK i, BJIACHE, BKE aMEPHKAHCHKUX KOJIOHICTIB, 3000yTHIl 11e

mi yac OpUTaHCBKOro MaHyBaHHS B AMmepuili. Bci BoHU BifoOpaKarTb piBEeHb PO3YMiHHS HOKOJIHHIM
«0aTbKiB-3aCHOBHUKIB» HEMOPYIIHHUX 3B’SI3KiB MiZK OCOOHCTOH CBOOOMO i meMokpaTiero. CBOOOA CJI0Ba, MPOr0JIo-
mena y Ilepiuiii monmpasii, HANPUKJIAA, B YCbOMY CBIiTi BU3HAETHCS K HAPIXKHUI KaMiHb (DOPMYBaHHS OyIb-SIKOTO
BisIbHOTO ypsmy. Sk 3a3HaunB y 1938 poui cynns benmxamin Kapgoso, ne «marpuusi, 0608’ 13K0Ba IeperyMoBa
OJISL IPAKTUYHO BCiX iHIMX hopM cBoOoau». Pi3HOMaHITHI npaBa, O HAJArOTbCS 0c00aM, 3BUHYBAYCHHM Y CKOEHHI
3JI04MHY, BCI Pa30M NOB’43aHi BUMOTOK NMPOBAAUTH MPOLEC 3rifHO i3 3aKOHOAABCTBOM, THM CAMUM CTBEPIKYIOUH,
10 JepzKaBa He JIHLIE Mae MOXKJIMBICTb KapaTd JIOAEH, a TAKOXK 1 Te, L0 y pyKaX aBTOPUTAPHUX PEKHUMIB PaBO
OepKaBH CyIUTH JIFofell MokKe OyTH 30pO€t0 MOJTITHYHOTO AecnoTH3MY. HaBiTh HUHI pi3Hi AUKTATOPCHKi PeKUME
BUKOPHCTOBYIOTh HEOOrPYHTOBAHI apelLlITH, apeliTn 0e3 OpAepa, TPUBaJie YyTPUMYBAHHS MiJ BAPTO 0e3 CJICTBA,
MOKJIMBOCT] BHECTH 3aCTaBY, BUKOPHCTAHHS TOPTYp 1 BigBEpTOi OpexHi 3 METOH) 3HHILUMTH CBOIX MOJIITHYHHX OMO-
HeHTiB. TakuM 4MHOM, MPO30picTb Aill ypsiay y cdepi KpUMiHAIbHOrO CYJOUYMHCTBA € MIPUJIOM TOTO, HACKiJIbKHU
AEMOKpPAaTUYHUM B3araJi € Lell ypsia 1 HaCKiJIbKM CyBOPO Y Tiil uM iHWIH KpaiHi Ji€ BEpXOBEHCTBO NpaBa.

3a MUHYJI POKU BU3HAUEHHS [AESKUX MPAB iCTOTHO 3MIHUJIOCS, 3’SIBUJIOCSA TaKe HOBE MOHATTS, K IPaBO Ha HEMO-
TOPKAHHICTh OCOOKMCTOr0 XKHUTTS, SIKe OyJIO DOAAHO [0 30ipKH iHIUMX KOHCTHTYLifiHHMX mpaB. I mo 6 Mu B JaHoMy
pasi He TOBOPIUTH, BH3HAUCHHS NPaB JIFOMNHH € CIPAaBMi CTPIZKHEM TOTO, IO O3HAUAE OyTH aMEPHKAHIEM. Y IbOMY
cerci Cnostyueni Illtati misIKoM BHPI3HSIOTBCS 3-MOMIXK iHIINX JIepKaB, 1 iXHS TPaduuis JOTPUMYBAHHS MPaB i CBO-
00/ rpOMajIsiH Hacammepen BigoOpakae BJIaCHE aMEPHKAHCHKHMIl TOCBiA. [HIII fep:KaBh BU3HAYAIOTH CBOK OEpPXKAaB-
HY iIGHTHYHICTb, a00 XK TPOMASHCTBO Li€l KpaiHi, NEpPeJoBCiM Yepe3 MOHSTTS, CIJIbHI 1 OiIbLIOCTI TPOMAASH
- €THIYHY NPUHAJIEKHICTb, NOXOAKEHHS, CHiJIbHICTb MPEKiB, BIPOCIOBIAAHHS, HABITh CHiJIbHY iCTOPit0. AJle 3 LbOro
NOrJISIAY CHIJIBHOTO Y aMEPHKAHIIB AyKe MaJlo, K y Hailpi3HOPIAHIINOL Hauil y CBITI.

I'pomapgnamu CIHIA crasm Buxifui 3 ycix KOHTHHEHTIB, yCiX JepKaB CBITY, BOHH MOJIATbCSA HE B O[Hill LEpPKBi, a
y TUCSYaX pi3HUX LEPKOB, CHHArOT, MEYeTell, ampamiB Ta iHImMX MosmToBHEX OymuHKiB. Ictopis CIIA - ne He icto-
pist KpaiHu, Ue LIBUALIE iCTOPis MiJIbHOHIB IMMIrpaHTiB, SIKYy BOHH IIPHHECJH 3 c0000. I X0ua icHYrOTb aMepHKaHLi,
SKI MOXYTb IPOCTEKUTU CBOIX MPEAKIB aK A0 MEPIINX MOCEJICHLIB, 1O NPUIUIUBIM Ha Kopalui «MeiidiaBep»
(«TpaBHeBa KBiTKa») y 1619 poui, a TakoXK TakKi, SIKi 3HAIOTb, WO iXHi Hpanpanpafiu BorwoBaau y I'poMasHCbKiil
BiilHi, € il iHI, yuil poguHu Oy/I1 BUKMHYTI FeTh Mi Yac CTPALIHUX BOeH 3 €Bpomu Ta A3il y 20 CTO/ITTI i XTO mpu-
ixaB go CIIA cakTnuno B OfHill copouli.

IIlo X 06 emHye Wi 30BCIM pi3Hi Ipynu IOl i NepeTBOPIOE iX Ha aMepHKaHIiB? IXHe CIijibHE MepeKOHaHH, 10
ocobucra cBodoa - HallBaXKJIMBiIIA 3anopyka BisibHOro ypsay. Koy mwe Appaam JliHKoJIbH cepef crpaiuHoi ['po-
MafIIHCbKOI BiiiHu Ha3BaB Crostyueni IIITaTH «OCTaHHBO, HAHKPALLO HAJi€r0 3eMJIi», BiH HE MaB Ha yBasi, IO L
KpaiHa uu I HaceJIeHHs MOpaJIbHO BHIUI 3a iHmmx Jirogeil. IIBuame 3a Bce BiH MaB Ha yBasi ifeas1 BIJIbHOrO ypsay,
AKHI 6yJ10 30epeKeHo i AKuMil 3aXMmaB npasa JIoel, 30epiratodn THM CaMHM OCHOBH JIEMOKATil, SIKa MaJia 3Mo-
Ty AaJi po3BUBATHCA.

[licns Toro, K BH O3HAHOMHTECS 3 LUMH €Ce, BAM CTaHe 3PO3yMisIo, L0 iCHYIOTh AyXKe LIMpOKi cdepu, ae Bei
aMEpHKAaHII MUCJISITh OAHAKOBO, 0COOJIMBO W00 BAXKJIMBOCTI WHMX MpaB. AJie iCHYIOTD i MEBHI po30iKHOCTI TOrO,
10 caMe Li mpaBa 03HayarTh Ha mpakTuui. CkaxiMo, cBOOOa CJI0BA, HATIPUKJIA/, O3HAYAE MOXKJIHBICTD BIJIbHO
CHAJIIOBATH AMEPUKAHCHKUIl Panop 4 po3milryBati nopHorpadiuni Matepiaau B IntepHeti? Iu 3a00poHa CTBOPEH-
Hsl Jep’KaBHOI LEPKBH BOJHOYAC O3HAYAE, 110 HE MOXKe OYTH JKOOHOI AepKaBHOI MIATPUMKH PEJIirii, Ul Taka TMifd-
TPHMKa MOJKJIHBA 33 YMOBH CyBOPOro JOTPHMYBAaHHS PiBHO3HAYHOrO CTaBJICHHS [0 BCIX pesiriii? Yu cMepTHa Kapa
Miassirae mig 3a00poHy K KOPCTOKE i HE3BUUHE MOKAPaHHS?

JIo1sl aMepUKaHIB Li 3aMUTaHHS BapTi TOro, MO0 BECTH MyOJIiuHy AMCKYCIIO, SKa aX HisK HE O3HAYaE, IO Ipo-
MafsiHH HE CTaBJIATHCS a0COJIIOTHO CEpHO3HO A0 LuX TpaB. [IpoTe y TakoMy CTpPOKaTOMY CyCHiJIbCTBI came i Tpe-
0a ouiKyBaTU HA Pi3Hi MOSCHEHHS OMHUX i THX camuX npaB. OuH i3 MUIAXiB 40 PO3YMiHHS TOro, IO HACIpPaBAi
03HAYalOTb MpaBa JIOAUHU 1 YoMy OOrOBOPEHHS IX CYTi i Aasii TpuBae€, NOJIAra€ B TOMY, OO BU3HATH, LIO CaMe
PO3yMiHHS CBOOOIN, NPHHAIIMHI Y TOMY BUIJISMI, K BOHO BUHHKJIO i po3BuBasiocd y Cnosydennx Irtarax, € pisHo-
MaHiTHIM.

Hacamnepen HEoOXiTHO HATOJIOCHTH, IO B YCiX BUJIBHHX CYCHIJIbCTBaX iCHYE MOCTiiHA 1 HEPO3B’sI3HA CYMEPEUHICTh
MiX cBOOOJOO 1 BianoBiga/bHicTo. KoxHe mpaBo Mae BiqnoBifHuil fomy 000B’s130K. YacoM 000B’ 30K JIrae
came Ha oci0, SIKi KOpUCTYIOTbCs IpaBaMu. BoaHouac, K KaXyTb y Hapofi, Balle IpaBO MaxaTH PyKaMu 3aKiHuy-
€TbCS TaM, I OYHHAETCS MOE Mmindopiaas. TuM yacoM BUKOPHCTaHHS NEBHUX NPAB OJHIEI0 OCOOO) BUMArae Bif
HIMX 0Ci0 He BTpyuaTHcs B L€ i He mepewkomxary iil. Tak, meBHa ocoda MOzKe NMPOrosIoMmyBaTH SKich paanKaJIbHi
ifmei, o iX ciyxaui He CIpHIMAIOTh 0COOJIMBO MPUXUJIBHO, MPOTE TMOJILisS MYCHTh YTPUMYBATHCS Bil OOMEKEHHS i
npaBa BiJIbHO BUCJIOBJIIOBATH CBOI AYMKH. [IpaBo Martu Oe3meky y BJIACHOMY JOMi O3HAyae, 11O MOJIiLis HE MaE mpa-
Ba BXOIWTH Yy L€ MPHUMIILEHHS AOTH, OKH HE OJEPXKUTh HA Lie BiANOBIAHWI Opaep.
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1l[o6 cmeopumu yps10, mpeba 6ymu rad3euuaiino nepedoaunusum. Heobxiono siopecynrosamu
pienoeacy cuJi, Haguumu Kopumucs, i cnpagy 3pooaiero. [JJamu c60600y nabaeamo npocmiute.
Hewmae nompebu nixoco eecmu, cnio quute sionycmumu sigxcku. [lpome cmeopumu 6isibHuil yp 510
— 03HAUAE NOEOHAMU PAZOM YILIKOM NPOMUTIENCHE: C80000Y | 00MeNCEeHH S, WO nompedye

mpusasnux po30ymis, eauboko0yMHOCMI, NPOHUKIIUBOCHI, CUTILHO2O T MBOPUOEO PO3YMY.

Iro cynepeynicTh HEOOXIIHO PO3IJIAAATH 3 YCiX TOUOK 30Dy, OCKIJIBKHI 3aBISKU LbOMY 30epiraeTbcs piBHOBara,
[Ka 3aXUIae cBOOOAY Bifl HeOE3MeKU NMEPETBOPUTUCS HA aHAPXIil0, 3 OAHOro OOKY, i MEPEPOCTH Y TUPAHIIO - 3
iHmoro. B 1eMOKpaTHYHOMY CyCHiJIbCTBI OfHI MPOMAafIiHU NMOBHHHI NOBaKaTH NpaBa iHIIUX 'POMAJSH 1 He TUIbKH 3
TNOTJIAAY BBIWIMBOCTI, aJie i BUXOASIUN 3 TOTO, IO HEXTYBAHHS IpaBaMH OJIHi€l 0COOM MOJKe 03HAUaTH BTPATy CBOIX
NpaB yciMa iHIIIMH YJICHAMH CYCIJIbCTBA.

[Hia npoGJsiema y po3yMiHHI i BUKOPHCTaHHI MPaB JIFOAMHU TOJISTAE B TOMY, IO MH YacTO HE MAEMO HAJIEXKHOrO
BU3HAUCHHS TOrO, L0 HACHpPaBAi KPHEThCS 3a Li€to Ha3Boro. ['ostoBHuil cymns Ko Mapiasul sSKoch CKa3as, 110
KoHcTuTynist - ne JOKyMEHT, «SKHii Ja€ mepeJiK, ajie He BU3HaueHHs». ['0BopsiuM ue, BiH MaB Ha yBas3i, 110, X0ua
Konrpec 0yB HafiieHuii NEBHOI BJIafok0 3rifHo i3 KoHcTuTywuieto, nepesik foro BiaJHUX NOBHOBAaXKEHb HE MaB
HAJIEXKHOrO TTyMaueHHs ix. Hampukitan, KoHrpec KOHTpoJIFOE TOPriBJIIO MiXK INTaTaMH, ajle BJKE TMOHAJ ABA CTOpid-
Ysi TPUBAKOTh AE0ATH MPO Te, IO K HACTPaBAi TPeda PO3YMITH IMiH «TOPriBJICI0 MiXK IUTATAMH».

OmHak BiACYTHICTh BU3HAUECHb HE MPH3BOAUTH [0 MOBHOTO Oe3sady uepe3 Te, o KoHCTUTyLis Hagae HeoOXiaHuil
MEXaHi3M I CBOTO BJIACHOrO TJIyMaueHHs. HaBiTh KOs IpOMafICBKICTb 1 HE MOTOIKYETBCS 3 THM, 5K Bepxos-
Huil Cyq - HallBULIMI fep2KaBHUI CyHOBHUil OpraH - BU3HAUAE T€ UM iHIUE NPaBO, CTPOre JOTPUMYBAHHS MPUHLHIY
BEPXOBEHCTBA IPaBa MPU3BOAUTL 0 3arajbHOr0 BH3HAHHS LbOro TaymaueHHs. Ockiibku ckjag Bepxosroro Cyay
MOCTYNMOBO 3MIHKETHCA 1 Y 3B 53Ky 3 THM, 10 wieHn Cyay, 4OJIOBIKH Ta JKiHKH, MOXYTb 3 YaCOM 3MIHKOBATH CBOE
pO3yMiHHA 1 TlymauenHs npas, Cyq 3a/MIIAETHCS BEPXOBHUM OPraHOM, 3a SIKHM 1 HajaJli 30epira€TbCsi KOHCTHTY-
ifiHe TJIyMayYeHHs MpaB JIFOOUHU BiMOBIOHO OO BUMOT Yacy.

IHma Bak/mBa npo0sieMa - CTYHNiHb NOLIMPEHHS mpaBa. Toli, XTO Bi3bMeETbCs caMOCTiiiHO mucaT ictopito Crosty-
yenux IITatiB, JocuTh J1erko NOOAUUTD, SIK Li MPaBa 3MIHIOBAJIMCS 1 PO3BUBAJIMCS, MOLIMPIOIOYH CBOK [iH0 Ha BCE
OiyTbLITy KiJTBKIiCTh HacesieHHs. Tak, HaNpHKJIaf, OMMH Yac MPaBOM T0JI0CY BOJIOALIH JIMIIE OiJTi YOJIOBIKH, cTapili
21 poky, gKi Mayu BjacHicTb. HuHi BOHO momupeHe MpaKTHYHO Ha BCIX IpoMajsH, siKi gocsar/m 18 pokiB, - 40J10Bi-
KiB 1 XKIiHOK, OiJTUX i KOJIbOPOBHX, THX, XTO MA€ BJIACHICTb i XTO 30BCIM HIYOro HE MAE.

3romom 3’scyBaJiocs, 10 HABIThH MOJIOKEHHS MPO CBOOOAY BipOCMOBINAHHS, SIKE paHille BBa’KasoCs AOCHTbH
YiTKHM 1 IHPOKUM, MOTPedyBasIo MHMPIIOro TJyMaveHHs. ByJio sicHO, IO Le T/lyMaveHHsI 03Havyasio cBoOOmy y
BUOOPI BipH, 3 OAHOro OOKY, i 3a0e3nevyBasio MpaBa iHAKOAYMIUIB UM aTEICTiB - 3 iHWIOro. AJsie SIK AaJIeKO MOXKHA
3aXOAUTH, 3aXHULIAIOYUY, HAIPUKJ/IAJ, IPAaBO OKPEMHX CEKT NPHHOCHTU Y JKEPTBY TBapHuH, JOTPUMYBATHCS HOJHramil
Yyl {HIIMX 3BUYAIB, 30BCIM HE CYMICHHX 3 HAIIMU KUTTeBUMH HiHHOCTsMU? Bake monax 200 pokis Bepxosuuii Cypg
OOpeThed i3 MEMH Ta IHIINME TPymHOMAMH. Te, K MPOKOMEHTYBaB cyans KeHHeqi BHMAOK i3 CHaJICHHAM Tpamo-
pa, 3acBimuye, mo Cyn i MOHUHI Ma€ CmpaBy i3 HAA3BHYAIHO CKJIAJHUMHI BHMAJKAMH, KOJIM CJIi pO3’SICHIOBATH, 5K
came IHMPOKO Tpeda PO3YMITH TE UM iHLIE MPaBo.

. —— Q, Z
?O(\y(y(yﬁl %Hﬂt(iﬂi ()/1/’37”’;7’(7 cw/baﬂ( « 6&//(]”1”” @ZP/’I‘{M' 7%047&(0
D) orcorcora (/9(99)

Yacom Oyeae Oyiice 6arnCcko npuilHsimu pitueHH s, SKi Ham camum He nodooaromucsi. Mu npuit-
MAEMO IX MOMY, U0 60HU EOUHO NPABUTILHI, NPABUTIbHI Y MOMY CEHCI, Y AKOMY iX 8U3HAUAIOMb
3akon i Koncmumyyis, sk mu ix pozymiemo. Hauwe nionop 10Ky8amnus 3aKoHy HACMIJIbKU CUJTb-
He, WO, 3a He3HAUHUM UHSAMKOM, MU HABIMb He MAEMO Npasa 600ail Ha MUMb 3YRUHUMUCSL T
xoua 6 8UCTIO8UMU CBOE HE3A0080JICHH I 00ePACAHUM pe3ysibmamom. Lle eidodbysacmbcsi uepes
nobolosanHs 3pyiHysamuy mi 6apmicHi NPUHYUNU, WO, 8JIACHE, I 6UBHAUAIOMb CAMe makKe PilUeH-

Hs. Lle 00un i3 makux éunssmkosux eunaoxie.

SIKII0 MH YBaKHO TMOTJITHEMO HA HAIy iCTOPit0, TO HE 3MOXKEMO 3alepeunTH TOro, L0 JaJIeKO HE 3aBXK/IM HAM
BJIaBAJIOCS HAJICZKHO 3aXMLIATH MpaBa JioauHH. Hanpukiag, MOPMOHH, SKi 3a3HAJM BiABEpPTHX NEpECIiAyBaHb y
CXifHMX IUTaTax, OyJiM THAHUMHU i y 3aXifHUX, JOKM caMi He BiAMOBHJHCA Bia noJiramii. Yopui padu, 3BisbHeHi I'po-
MaJSHCHKOI BilHO, HE3a0apoM MOvaJIi 3a3HaBaTH YTHCKIB YHACJTIAOK 3ampoBaKEHOI HA LIJKOM 3aKOHHHX Tid-
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CTaBax CHOPaBXKHbOI PacoOBOI AUCKPHMiHALil, BiIOMOI Ha MiBAHi Hig Ha3Bowo «[lxuMm Kpoy» (10010 «[IKUM BOpoHa».
- Ipun. nepex1.). bopoTnda i3 Tak 3BaHOI UEPBOHOK 3arpo30r0 OyJIa ModaTa depe3 CTpax Meped paanKasiaMi, Lo
B3araJii 3yMOBUJIO OOMEXKEHHSI TpaB, rapaHToBaHux [lepuioro mompaskoro micsast [lepioi Ta [[pyroi CBITOBUX BOEH.
Ycix aMepHKaHIiB SMOHCHKOrO MOXOMKEHHS 0yJIO 3aapeliTOBAHO Ta iHTEPHOBAHO 3 KpaiHu mpoTsrom [pyroi cBiTo-
BOI BiliHH.

I xoua Bci Ui NOAil € AOCUTh AMBHUME Yy KpaiHi, O BUHHKJIA, 3aXHLIAIOUM Li MpaBa, NPOTE Ui BiAXUJICHHS Bid
3aKOHY He OyJIH HACJIAKOM CIpoO MEBHHX IPYN rPOMAJSTH 30BCIM BiIKHHYTH Bisiib mpo mpaBa. MadyTs, Tak cra-
JIocs uepe3 Te, LIO JIFOAH, SKi MaJii 3arajioM JoOpi HaMipH, BHPIIIMJIH, IO OOMeEKEHHs, sKi MicTuTb bistb mpo
TNpaBa, HAHI HECYMICHI 1 cymepeyaTb TOMY, 10 BOHH BBaKasli a00 BaKJIMBILLIOK METOI, a00 HaBiTh BEJMKOK 3arpo-
3010 camoMmy icHyBanHio CIIIA.

IHwa BaxJmBa mpodJieMa MoB’s3aHa i3 (hOPMYBAHHSIM IPaB, sIKi OKpeMo He Buiisieni y Koncruryuii. Amxe Bei
NOTOKYHOThCS, 1O Ti MpaBa, 5IKi OKPEMO BU3HAUEHO Y MEpIIIX AECSTH NMOMpPAaBKaX, a TAKOXK Ti, SIKi 3a3HaYEHi MO
texcry KonetuTynii, 0co6/1BO BaKJIHBI i MOBHICTIO MiA/IATalOTh KOHCTHTYIIHHOMY 3aXICTOBI. AJie 10 POOHTH 3
THMH TIPaBaMH, SIKi OKpeMO He Bu3HaueHi? In BoHM HacmpaBpi icHyroTb? BimmoBiab 3as1eKuTh Bifl TOro, sK TJIyMad-
T Koncruryuito. TyiymaueHHs i € MipuioM TOro, HACKIJIbKH CEPHO3HO aMepHKaHIi CTaBJISATbCSA A0 CBOIX mpas. Bono
i € 3HaueHHsaM i cyTTio KoHcrurynii. Came s npobJiema 3aBxkau OyJ1a FOJIOBHOK AJISI CYCHIJIBHOTO AHCKYPCY.

3 ogHoro 00Ky, iCHye HayKOBa IIKOJIa MPUOIYHUKIB TOro, o KOHCTHTYLiS 03Hauae JiMiie Te, WO Y Hill CKaszaHo,
i Hivoro Oisbiue. JIume nepestiveni y Koncturyuii npaBa MatoTb OyTH 3aXUIIEHIMY, 1 HE MOKHA CTBOPIOBATH HOBHX
paB, He BHOCSUM HOBUX monpaBok A0 Koucrurynil. Kosm y 1960 poui nocrasio NUTaHHS NpoO NPaBO Ha NPHBATHY
TaeMHuLo, cyans Xyro JI. biiek, KOpcTKuil KOHCTHTYLIOHAJICT, POroJIocuB: «S1 Xo4y MaTH IPaBO Ha NPHBATHY
TAEMHHLIO, K 1 OYOb-XTO iHIINH, NPOTE 51 3MYLICHHH BiA3HAYNTH, IO YPSA Ma€ MPaBO MOPYIIYBATH HOro, DOKH Lie
He Oyfie 3a00pOHEHO OKPEeMOK KOHCTHTYLIHHOK YXBaJiow». A sK e Oy i3 J[eB’aTow MONpaBKow, sika odepirae
HE IepepaxoBaHi npasa JroauHn? [I1 OesKux yueHux i cyamiB [leB’sita mompaBKa CTOCYETBCS JIMIIE THX MPaB, LIO
iX MaJi rpoMajsiHi Ha MOMeHT i patudikauii y 1791 poui. I 6e3 uiTKoro cBig4eHHs, 1O e MPaBO BXKE iCHYBasO
B Ti yacu, He Moxe OyTH MOBH IPO Te, OO ioro BBaxKaTH KOHCTUTYLIfHUM O€3 3aKpinJieHHs BiANOBIAHON MOMpaB-
KOH.

IIpoTH/IeKHUX MOTJISIAIB AOTPUMYIOTBCS MPUOIYHMKH TaK 3BAaHOI «KMBOI KOHCTUTYLil», SIKi mepekoHaHi, mo Kou-
CTHUTYLiSI MOBHHHA 3MIHIOBATUCS BiAMOBIIHO IO 3MiHM MOJTTHYHHX, COLIAJIbHUX 1 €KOHOMIUHMX YMOB KpaiHu. I xoua
iXHi TJIyMauyeHHs1 3aCHOBYIOTbCS CIEpLIY Ha 3HAUEHHI CJIB y TEKCTi, NPOTE BOHU POOJIATb HAr0oJI0C HE Ha OyKBaJlb-
HOMY 3HAUEHHI LIX CJIiB, & HA TOMY AyXOBi, 0 XuBe B HUX. Hanpuksaz, ko y 1920-x pokax Bepxosuuit Cyx
yIeple MovyB PO MOKJIIBICTD NEPEXOMTIOBAHHS TeJICCDOHHHX PO3MOB, OLBINICTD CyIMiB BBAZKaJ, IO OCKiTBKH
BJIACHE MPHCTPIifl AJIT MPOCITYXOBYBAHHS PO3MIIICHHI 32 MeKaMH OYIIHKY, TO HE MOXKHA BECTH MOBY PO «OOLIYK»
y MeXKax TOro 3HAuYeHHd, y SKOMY Lie ¢JI0BO 0yJI0 3acTocoBaHo y YeTBepTiii mompasui, a 0TKe, He 0yJI0 HisKOI
noTpedu B OfepKaHHI AJIS HbOro creuiasbHoro opaepa. OmHak Cyn 3mylueHuil OyB BH3HATH, IO 3aCTOCYBaHHS
HOBHX TEXHOJIOTi{l 3p00H/I0 MOKJIMBAM NOPYIIEHHS HEJOTOPKAHHOCTI oceJsi, He 3axomsun ao Hei. Otxe, Cyn mepe-
TJISHYB BJIACHE PILLIHHS 1 yXBaJliB, IO MPOCJIYXOBYBaHHS TesIeDOHHUX PO3MOB MiANAfa€e Mifi BU3HAUEHHS «3[ilCHIO-
BaTH OOWIYK», & TOMY MOTpedye BifMOBIAHOrO OpAepa.

Y cBoix Bimomux 3ayBarax cyans Binbam O. [lyriac nosicarosas, mo TBopui Koncruryuii CIIA Hikosm He Mor-
JI ySIBATH COO1 TesIePOHHOTO TPOCTYXOBYBAHHS, OCKIJIBKH y Ti Yach wwe He OyJ10 BiIoMo mpo TesiechOHHuIl 3B 5-
30K. Tak 3BaHa «XKMBa KOHCTHTYLisS» B3sJIa OO yBarW TEXHIYHMIl MPOTpec i, BU3HAYMBILH, LIO TiACJTYXOBYBAHHS, MO
CyTi, € OOIIYKOM, MOIIMPHJIA TAaKHM YHHOM TparHeHHs TBOpUiB KOHCTUTYLiI 3aXUCTUTH HEJOTOPKAHHICTD XKHTJIA i
Ha MpocJIyxoByBaHHs TeJiechoHiB. Ta cama Jiorika kepysasa i Ouibiictio Cyay B 1960 powi, Ko/ BOHa yXBaJua,
10 OCOOHCTE JKUTTS — OMHE i3 BU3HAYHUX IIPaB, sIK€, 0€3yMOBHO, OaTbKH HALil MPArHyJ/1M 3aXUCTHTH.

?\/ / /J O) ode, /)Ill /l), (/ e)l( ClCON | / €7 /)(1& « Oeﬁainﬂa/)(ya wUONANY, /
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I'onosnoro memoro binns npo npasa 6yJ10 8UsIyuumu neéHi CymHicHi NOHAMMS i3 3MIHHUX
00Ccmagun NOJIMU4HOT KOH TORKILYPU, NOMICIMUMU IX 30 MeANCAMU OOCACAHH L K ePOMAOIHA-
MU, max i oPiyiiHumMu ocobamu, NiOHeCmu ix Ha 8UCOMY 3AKOHOOABUUX NPUHYUNIE 3 MEMOTO

nooanbuoeo 3acmocysanus ’y cyoi. Ilpaso Koicroeo Ha Jdcummsi, 60000y, 8JIACHICMb, 80000y
ca06a, c600600y OpYKY, 6ipOCnosioants ma c600600y 300pie, a makodc iHui GyHOAMEHMATIbHI
npaea ne MoACYmo HABIMb CMABUINMUCS HA 20JI0CYBAHH S, 60HU HE MOJICYMb 3aJ1edcamu 6i0

pe3yabmamie HCoOHUX 6UdOpIa.

Ioxi6ro no Hxeddepcona, daraTo XTo i3 «0aTbKiB-3acHOBHUKIB» CIIIA moGoroBacs HaaMipHOl Biaan dene-
paJibHOro ypsifly i Bumaras, mod binb npo npasa 1i oOMexuB. Bonn 3Ha/m, wo ifged bisuig npo npasa mae
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JABHIO iCTOpItO 1 csirae OputaHcbKoi Besmikoi xaprii BiibHOCTEH, 3aTBepAXeHoi y 1215 poui. CBoro vacy, y 1689
poui, aurJiiiui npuitHsm bisutb npo mpasa, 3rogom IlencisbBancbka KoJioHis B Amepuui y 1701 poui yxBasuia
Xaprito cBobomu. Hezabapom micsist Toro, sk 0yJ10 MPOroJIONIeHO He3asIeXkKHiCTh, Biprinist mpuitHsiia [lexiaparito
npas, aBTopoM sikoi 0yB Jlzxopax Meiicon. Came ii i [Ixeddepcon, i Menicon Masm SK 3pa30K, KOJIH MPHUIILIOB
Yac HammcaTd 3arajbHoeniepasibHi NONpaBKH. AJjie 3BIATOMI CTasMCS 3HAUHI 3MiHH, 1 Hali0i/IbIIA ipOHis MosiArae
B TOMY, o MeicoH Ta iHii Hacammepeq BOauasM 3HauyeHHs bisuit mpo mpaBa He CTiJIbKH y CTPUMYBAHHI ypsay,
CKiJIBKH B OOMEZKEHHI MPOMAJISH.

Ilepwi gexstapanii npaB B AHIJII i B il KOJIOHISIX 0YJI0 CTBOPEHO [JISl TOTO, 00 3aXHCTUTH TPOMALSH BiJl HEUIC-
JICHHOI €J1iTH, fIKa KOHTpo/ntoBaJIa ypsa. OmHak yxe y 18 cTOJITTI ypsa B aMEpPHKAHCHKHX KOJIOHISIX CTaB JAEMOK-
PATHYHILIMM i pOo3BHBABCS Yy OiK HE3aJICXKHOCTI, SIKY B CJIyIUHMII MOMEHT i nporoJiocuB y 1780 poui. Takum duHOM,
TMOJIITHYHA BJIafia OMMHUJIACS Y pyKax OiJIBLIOCTI, SKa MOvyasia KepyBaTH AEPKAaBOIO HE MO MPaBy HAPOMKEHHS UM
BEJIMUMHY MAETKY, ajle TOMY, IO CaMe BOHA OTpUMaJia 3rOfly Ha Lie NepeBaKHOi KiJbKocTi rpoMafsH. Och uomy
3arajibHe cOpsMyBaHHS Binjid mpo mpaBa NepeMiCTHIOCS Ha 3aXHCT MEHLIOCTI MPOMAfSH Bifl O1/IbLIOCTI.

J e)l(?(%lz.//ll(ff (/1%(;7{(0H CC%amya @Zamaea @;leefy)e/bwuw (/ 7 (S)cg
Ak minvku 6 ypsi0y 3 s16J19€MbC Sl peaibHa CUJLd, 8I0paA3y JHC UHUKAE HeDe3neka npucHoOJieH-
Hs. Y Hawomy Yyp0i peanibHy CUJLY MA€ OIIbUICTb 2POMAOU, i NOCSA2aHb HA 0COOUCNI
npaea ModcHa ouiKysamu, Hacamnepeo, He y 610n08i0b Ha OiAJIbHICMb YP A0y NPOMuy pO3YMIHH S
i sogii eubopyie, aje 6HACHIOOK Oiil, Y AKUX YPAO € NPOCHMO 3ACOO0M BUKOHAHH S 80J1I

HAU6NAUBOGIUUX 6UDOPYIE.

Lle MozKe 3By4aTH JUIS AEKOTO [IBHO, OCOOJIHBO BiKOJIH JEMOKPATIHO MOYAIH BH3HAYATH SK NPABJIiHHS OLIbIIOC-
Ti. [IpoTe «OibIIiCTE» - 1€ MOCHTH CKJIAAHE BU3HAYCHHS. JIromu, SKi WiIJIKOBHTO MOTOKYIOTHCS 3 OJHOrO MPHBOMY,
MOXKYTb 30BCIM He AINTH 3roau 3 iHmoro. JleMOKpaTHUHHil ypsia - 1€ MOCTiiHME KOMIPOMIC MiX OiJIbIIOCTSIMH,
SIKi TIOCTIHHO 3MiHIOKOTD CBill cks1af. OTxke, OiIbIIICTD MPOMA/ISH 3a/MILAKOTHCS 3a10BOJICHHIMH OCHOBHIUMH JOCSTHY-
TUMHU pe3yJIbTaTaMH. AJle Y KOKHOMY OKPEMOMY BUMAJKY IEBHa 0co0a MOKe MepedyBaTH Y MEHIIOCTI, OCb YOMY,
Xoua 0 BUXOASYM i3 BJIACHUX 1HTEpeciB, HEOOXiAHO MOAOATH MO CleiaIbHUIl 3aXUCT iHTepeciB MeHwocTi. ['poma-
JSIHUH, KUl BUMaraTuMe, o0 NEBHOrO HEIPHEMHOrO oMy MPOMOBLS IPUMYCHJI MOBYATH, OJHOTO JHA MOXKE
3’SCyBaTH, IO BiH OMHH 3aXMIIA€ AKYCh HENPUIHATHY [JIS iHIIHX TPOMAMSIH MO3HIiH0. /1 TOro, mob 3aXHCTHTH
CBOE TIPAaBO BIJIBHO BHCJIOBJIFOBATH BJIACHY DYMKY BCYIeped Oa’KaHHIO OiTBIIOCTI, BiH MOBHHEH TMOTOMUTHCS Ha Te,
100 MpaBo IHIIMX BIAKPUTO 3aXMIIATH CBOI MOTJIAAM 0yJI0 TakoX 3ade3neueHo. Tak camo, SIKIIO MPOMAISHAH XOue
MaTH U151 ce0e MpaBo BUJIBHO CHOBIAYBATH SIKYCb PEJIirit0, BiH MOBMHEH BU3HATH IPABO iHIUNX BiJIBHO CMOBiTyBaTH
pi3Hi pestiriiiHi morysiau.

Jani y Hawiil onoigi Mu OymeMo yacTo nmocusatucs Ha pitenns Bepxosroro Cyay Cnosyuenux IItaris. e mu
poduTIMEMO HaBMHCHO ToMmy, 1o Cyn 3aBXKu BifirpaBaB 0COOJIHBY POJIb y MOIMPEHHI i 3aXHCTi 0COONCTHX CBO-
6ox rpomansH. IcHye meBHa YacTKa ipoHil B TOMY, IO Y AEMOKPATHYHOMY CYCHiJIbCTBI AEB’ATH 0CI0, MpH3HAYEHHX
Ha CBOIO MOCAJy A0 KIHIST JKUTTS i KX MOZKHA YCYHYTH 3 MOCA[M JIMIIE 338 HENPUIHSATHY 1 AMBHY MOBEAIHKY, €UHI
BU3HAYAIOTD, 110 TaKe MpaBa JoauHu. BomgHouac 1 Koneruryuis, i biib npo mpaBa noTpedyroTh BIPOBAIKEHHS,
noTpedyTh HAasBHOCTI KOrOCh, XTO CKa3aB OH, W10 caMe ye i € CIpaBAi cBOOOAA CJI0Ba Y Lill KOHKPETHiil cutyawii
a0o 1o caMe ye i € HenmpuiiHATHa noBeAinka nouiuii. I'ostoBruii cyana Yaps3 EBanc 7103 sikoch ckasas, mo «KoH-
craTynito Bi3HaunB BepxosHmit Cya», i He MOXKe OyTH if MOBH IO Te, WO NpaBa JIOIMHN OyAYTh IIMpIIC BH3HAYA-
THCS Pi3HHUMH iHIIMMH CyAaMH.

OpnHak cyau BiirpatoTh poJib HE JIMIIE MEXaHi3My BIpPOBAaIKeHHS. JIFOAHm MOXKYTb MO-pi3HOMY PO3YMITH, IO
03HAYAE T€ UM iHIUE MPABO, aJie XOUYTh OACPXKYBATH BH3HAUCHHS KX MpaB Bif Oe3cTopoHHbOro TpudyHaay. Cynd He
3aBKaM OyBae MpaBHil, i CyAai, SKi CJYKU/I Y HbOMY NMPOTSTOM OCTaHHIX ABOXCOT POKIB, HE BBa’KaJld, 1O BOHH
HE MOXKYTb NPUIYCKAaTHCS NOMUJIOK. [lesiKi 3 IXHIX pillleHb NepeKusd BUMPOOYBaHHS YacOM, IHII BiAKPHJIH LUIAX
AUTS mopastbImoro po3sutKy. Hacammepen Bepxosuit Cyq ycTaHOBHB, IKHMH MalOTh OyTH HAILi MpaBa B igeasi.

Bin maB BH3HAUEHHS TOrO MicLd, SKe 3ailMAlOTD L MPaBa y HAIIOMY IPOMAACHKOMY KHTTI, a MOAEKOJIH, CKaxKiMo,
3a yuacTio cyani bpewmi, sKuil po3UpuB pO3yMiHHS CBOOOMM CJI0BA MPH PO3TJIsiAi cripaBu «BiTHi mpoTn mraty
Kasnicpopuisi» (1927 p.), 3anpoBauB KpaCHOMOBCTBO NPH TJIyMAu€HHi, IO CTaJI0 YACTHHON HALIMX HAWBAXKJIMBILIMX
TpauLiil.

Ane, 9K Bu3HAIOTH 1 cami wienn Cyfy, Hi AEMOKpATis, Hi IpaBa JIOAMHU HE MOXKYTb iCHyBaTH 0€3 rJIMOOKOI Bii-
JAHOCTI IpOMaJsIH UMM BU3HAYa/IbHUM HPUHLUNAM. JJOTpHMaHHS LUX IpPaB He JIle POOUTb MOXKJIMBUM ICHYBaHHS
BIJIBHOrO 'POMaSHCBKOTO CYCIJIbCTBA; CAME BOHH BH3HAYAIOTH, XTO TaKi aMEpHKAHII. A e BXKe He TaK i MaJo.
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- IIEpmaA nomnpaBKA 10 KoHctutymii CITA

B00OOMA BipOCHOBIJAHHS HAJICXKHUTH 10 HAWBH-

1Ie TOLiHIOBAaHUX CBOOOJ aMEePHKAHCHKOro

cycnisibetBa. Lle Moxe 3maTucs HelMOBIp-
HUM THM, XTO BBa’Ka€ aMEPUKAHCbKE CYCHiJIbCTBO
cBiTcbkuM. [Ipote 1s gymKa MOMHJIKOBa, 00 BOHA
MOZKe CTOCYBATHCS THX CYCIJIBCTB, Y SIKHX HE iCHY€E
PeJIrifiHOCTI i MOBHICTIO BiACYTHS peJtiriiiHa imes, a
CYCMIJIBCTBO KEPYETHCS Yy CBOEMY MOBCSKICHHOMY
JKHUTTI JIMLIE CBITCHKMMH LIHHOCTSMU. XOua HE MOJKHA
CKa3aTH, IO peJIirist BIACYTHS Y MOBCAKACHHOMY KHT-
Ti Cnostyuennx IlraTiB. MoxHa cTBEpAXKYyBaTH, 110
3a gonomoror KoHcTuTywii CTBOPEHO Taky ChCTemy,
3aBASKH SKill KOXKEH OKpeMHil TPOMaJsTHUH UM PeJTiriii-
Ha TPyna MOXYTbh KOPHCTYBATHCS TIOBHOK CBOOOMOH
BIPOCMOBI/IaHHS1; BOHU BiJIbHI HE JIHLIE BiJ yPSAOBUX
BIXKOK, aJie 3aXHILeH] i Bil MOXKJIMBOTO THCKY 3 OOKY
IHIEX rpoMap un peJiriiinux rpyn. Take moemHaHHS
CHpaB[i PeJIriiiHOro pi3HOMAHITTS i CBOOOAN BipoOCHO-
BilaHHS icHye K emuHe uise. [laax mo BTisIeHHS mux
imeasiB He 3aBKau OyB MPOCTHM, 1 HE MOXKHA CKa3aTH,
IO BiH MOBHICTIO 0€3KOH(JTKTHUII HABITH Temep. Auie
JEMOKpaTisl — L€ MPOLeC, a He KiHUEBUIl MPOIYKT, 1 CBO-
6oma B ycix ii posiBaX TaKOXK Bech yac nepedyBae y
CTaHi PO3BUTKY.

YsiBsieHHs PO CBOOOAY BipPOCMOBIfAHHS 3’ SIBUJIACS B
icTopii JIFOACTBA BiAHOCHO HEABHO. 3BHYANHO, iCHYBa-
JIM CYCIJIBCTBA, SIKi J03BOJISL/IM MIEBHE BiOXIJICHHS Bijl
3araJIbHOJICP2KABHOI 1 3arajloM 000B’sI3K0BOI 0iLiiiHOI
peJIirii, ajie Taka TOJIEPAHTHICTb HACAMNEPEA TpHMa-
Jlacs pajule Ha MpUMXax OUTBLIOCTI U BOJIOHAPS i
Morsia OyTH CKacOBaHA TaK CaMoO IUBHAKO, SIK i HAZaHA.
CBoOoza BipocmoBiiaHHsI BUMArae, KpiM yCbOro iHILO-
ro, BiIOKPEMJICHHS PeJIriiiHOro XUTTS y AepXKasi Bil
NOJITHYHUX 1HCTUTYLIH. I Take BiNOKPEMJICHHS LEePKBU
B iepKaBH, SIK Lie Terep Ha3HBAKOTh, € TAKOXK Hag0aH-
HSIM cydacHocTi. OfHi€0 3 HAHOIIBIINX COUiaIbHUX
PEBOJTIONIH, 10 CYNPOBOAXKYBasIA MOBCTAHHS aMEpHKaH-
1iB npotu AHrJIl Ta npuitHATTsS Konctutyuii it bists
npo npasa, 0ys10 (popMasibHe BiTOKPEMJICHHS LEPKBH
B[ A€pKaBu, CMOYATKY KOJIMIIHIMU KOJIOHISIMH, & TpO-
XU 3rofoM i pefiepa/ibHUM YPSAOM. 3 METOK 3MillHU-
TH LI i€t 1 NPUBECTH HALIIO 0 LiJIKOBHTOI CBOOOIN
BipOCHOBiIaHHS «OaTbKN-3aCHOBHHKH» 3aK I K
3axuiere y KoHCTuTyLii mpaBo Ha Te, 10 CIEpIIy BBa-
JKaJlocsl JIMIIEe THMYAcoBUM IpuBisieeM. Lle He o3Hauae,
0 cBOOOAA peJIirii, SKOK MH il 3HAEMO HUHi, y MOBHO-
My o0csi31 Bxe icHyBasia y 1791 poui, npore 3epHa
0yJ10 nocisHo. [TOBHOTO pO3KBITY L, TOmi e c1adKi
napocTku pocsaryu y 20 cropivui.

* * *

Icropis 3aximHoi €Bpony, 3 sSKOI Mpudy/mM mepri

nepecesIeHll 10 aMEepUKAHCbKUX KOJIOHiil, 3 ueTBep-

TOTO CTOJITTS HOBOI €pH i IO MOYATKy J0OH MpoTe-
CTaHTCbKOI Pechopmanii, nam’siTae smiue HeNOAiIbHE
NaHyBaHHS KAaTOJMLUBKOI LEPKBH SIK LEepKBU OiliiHOI.
MoxHa Oys10 6 ouikyBaTy, 1O HpoTecTaHTchbka Pedop-
Matlisi IpUBeae A0 MOSIBH PEJIriiHOI TOJIEPAHTHOCTI.
Cnpasni, y mpamsgx Maprina Jlrorepa i [Ixona Kab-
BiHa MOZKHA 3HAUTH OKpeMi PSAKH, L0 3aXHLIIAITh
BIPOTEpPHUMICTD i CBOOOAY COBICTi. AJle y THX perioHax,
A€ MPOTECTAHTH 300yBa/Il KOHTPOJIb, BOHU LIBUAKO
3alpoBaKyBaJIM CBOI BJIacHi LepkBu. I e He AUBHO,
ocKisibkH JIroTep HIKOJIH HE 3amepevyBaB TOro, L0
iCHy€ JIMILe OffHA CIPABIKHS Bipa, IO BCi iHIII MalOTh
OyTH BUKOpIHEH, 10 Y AepKaBi MOXKE iCHYBaTH JIMILE
OJIHA LIEPKBA.

[Iporecrantcpka pecpopmalist 3pyiHyBasia peJii-
rifiny egHicTb €Bpomnu. Y AesKHX KpalHaX peJiiriiiui
BiIMIHHOCT] TPH3BEJTH A0 JKOPCTOKHX TPOMAISTHCHKHX
BOEH, IO HEPIAKO TPHBAJIN ACCATHITTAME. [[Keitmc
Menicon no6pe 3HaB mpo ue, Ko mucas: «Piku Kposi
MIPOJIHJIACS Y CBITI Yy AApEeMHUX CIpo0ax CBITCBKOI BJla-
AU TOracUTH PEJIiriiiHi uBapy WIJIIXOM 3a00pOHH BCiX
BIAMIHHOCTEIl MiX peJtiriiinumu morJisigamu». [Ipore
Juie y MaJieHpKiil [osnanpii pisHi KOHKYpyroui pesti-
TifiHi CeKTH MifiluM 3roAu Ha movyatky 17 cToJuTTH, i
MicueBi Myzpi Groprepu 3anmpoBau/Id B JKUTTS MOJITH-
KY, BTIJICHY Yy BUPa3i «XKNBH Ta JaBail KUTH {HILIOMY»,
10 [aJI0 3MOTY HE JIMIIE KAaTOJIMKaM 1 NPOTECTaHTaM,
asie i iyaesm Kutu B aTMocepi 3arajibHOI BipoTep-
MUMOCTI [i TOJIepaHTHOCTI. AMEpUKAHLI 13 peBOJIOLI-
HOrO TOKOJIiHHS 100pe 3HAJM TpPO el roJ/IaHAChKHUit
JOCBif, NpoTe IXHi Aii Oy/M MPOAUKTOBaHI mepeayciM
BJIACHHM KOJIOHIQJIbHUM JIOCBIIOM caMe OpHTaHCHKHX
KOJIOHi.

* * *

Ha nouatky 17 cTostTTs, KOJIM MOYas1acs KOJIOHi-
3auis [liBHiuHOI AMEpPHKH, aHTJIINLI 3ampONOHYBAJIH
CBOE OAaueHHSI YTBOPEHHS 0J1ar0UecTHBOI TPOMAIH Yy
Hosomy Csiti. C/if 3a3Ha4uTH, WO 3 NOTJIAAY peJiirii
BCI MEpIIONOCE/ICHL BipH/IM Y 3aCHOBAHY HUMH Liep-
KBY, 1 He3a0apoM IicJ1sl epecesIeHHs. 1 00JIaITYBaHHS
CBOIX KOJIOHIil BOHH BCi 3aCHYBaJIl BJIACHI LEPKBU.

Y Bipomiii 6porypi «Ilepui miogu HoBoi AHrJii»,
BHOaHIN y 1643 poti, onicaHo MOYaTKOBHUI Tepiof iCHY-
BaHHs KoJIoHII Maccauycercbka 3aToka. Y Hiil aBTOp,
30kpema, mue: «[licsig Toro, gk I'ocnoab nepewic

Hac Oesneuyno 10 Hooi AurJii... Mu 30yayBayu Hami
OyuHKH, 3a0e3meunsin cede HeOOXiTHUME 3ac00aMu
IJ1S iCHYBaHHS, OOJIAIITYBAJIH 3pYYHi MiClsl U1l TOTO,
mo6 mosmrics ['ocnofy, a TaKoK BCTAHOBHJTH HAII
IPOMA/ISTHCHKHH YpsiI».

[TounHarouy Bif 3acCHyBaHHs MOCesIeHHS [[KeiMcTayH
y 1607 poui i ax [0 nouaTky AMEPUKAHCbKOI PEBOJIIO-
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uii 1776 poky, OputaHcbKi KoJionil y IliBHiuniil Amepu-
Ii, 33 He3HAYHHM BHHATKOM, MaJli TaK 3BaHy (DyHIa-
MeHTaJTicTchKy LepkBy. Y Hbro-Flopky Ta miBmeHHnx
KOJIOHISIX aHIJTIKaHCbKa LEPKBA MaJia TOH caMuil cTa-
Tyc, o i y cebe Ha GarbKiBuwHi. BomHouac y Hosiit
AHril nepeBakau pi3Hi Tedil He3aJIEKHOI LEPKBU. Y
X KOJIOHISIX iCTOTHO MMCKPHMIHYBAJII HE JIHIIE KaTo-
JIMKIB Ta iyfieiB, aJie il iHIIMX MPOTECTAHTIB.

Y 1656 poui I'enepanpauii Cyn xKostonii Maccauycer-
CbKOI 3aTOKH 3a00pOHHUB TepeOyBaHHs HAa TEPUTOPIi
KOJIOHII KBaKepiB, MONepeauBIIN: KO Oyje 3Haiiae-
HO KOTOCb i3 HUX, iioro Oyne yB’s3HEHO, MOOUTO i
penoproBaHo. IIpoTe KBaKepH HAmoJISrasIl Ha CBOEMY
npaBi XKUTH y KoJsioHil. HactynHoro poky cyn mpuii-
HSB PILLIEHH, y SKOMY IOBOPHJIOCS: SKILO BUCJIAHUI
KBaKep MOBEpHEThbCs 1 Oyae criiiMauuii, loMy Tpeda
BIATSITH OfIHE BYXO, SKILO XK BiH NOBEPHETBCS BAPYTE,
TO i Apyre Byxo. 2KiHKH-KBakepu Majm OyTH NOKapa-
Hi «BaXXKUM» MOOUTTSIM, a CXOIJIEHHX YTPETE 2KiHOK
1 YOJIOBIKIB HaJIeKaJI0 KapaTH «MPOMKAHHAM S3MKa
HACKPi3b PO3MEUSHNM 3aJ1i30M». AJie KBaKEPH MPOJOB-
KyBasu npudyBatu. Toni I'enepasibhuii Cyn npucyaus
iM MOKapaHHS Ha CMEPTb uepe3 MoBilanHd. Take came
NOKApaHHS YeKaJio 1 BHiiMaHUX €3YiTiB Ta IHIIMX KaTo-
JIMLDBKUX CBSILEHUKIB, SIKi MOBEPHYJIMCS O 40 KOJIOHIi
nics1d BucjanHs. Mix 1659 1 1661 pokamu ofHy KiHKY
i TPHOX YOJIOBIKiB OyJIO CTIpaBMi MOBIIIEHO 32 BHPOKOM
BocToHCbKOro 3araibHOro Cymy.

I HagiTh y 1774 poui, K0JIM KUTEJI KOJIOHiH movasm
Cepilo3HO MPOTECTYBATH MPOTH YLIEMJIEHHS IXHIX MpaB
Opuranusamy, npenopoOuuil Icaak bakyc, disbHuk Oan-
TiCcTiB Maccadycerca, NOBifoMIB TrybepHaTopa i pay
KOJIOHII 1po Te, o 18 danTuctiB yB’s13HeH0 y HopTrem-
NTOHI y HAHXOJIOAHILTY 3MMOBY MOPY 32 BiAMOBY IJIATH-
TH NOJATOK HA MATPHMKY MiCBKOTO CBAIIEHHKA KOHTpe-
rauiiiHoi uepksu. Toro camoro poky [xeiimc Memicon
nucaB 10 cBoro apyra: «lleil yoptiB, nekebHUIl Npu-
HIUN KOTOCh KapaTH HypTye ceped HuX... Hasith 3apa3
B OJHOMY i3 CyCi/iHiX rpacd)CTB HE MEHLIE I’ ATH YH
ecTH AOOPOMOPSIAHAX TPOMAISTH MepedyBaroTh Yy TicHiil
B’SI3HULI 32 ONMPUJTIOAHEHHS CBOIX PEJIriiHUX MOTJISIB,
1O €, 10 CYTi CBOIii, y’Ke MPaBOBipHUMH... TOX s mpo-
mry Tebe... MOJIHCS 3a CBOOOAY COBICTI JUISL BCIX».

Binpa3sy, siK mepiui nocesieHLi 3’sBuucs B AMepulli,
NOYaB HAOMPATH CHJIM i OMip MpaBJIAYill eJIiTi i aHri-
KaHCBKIll LepKBi, 0cO0/MBO y miBHIUHKX KOJIoHisX. [le
y 1645 poui 6isbwicts useniB [lnimyrebkoro (Mac-
cauycerc) ['enepasbHoro Cymy XOTi/m «A03BOJIHTH i
NiATPUMYBATH MOBHY i 3arajibHy BIpOTEPIUMICTb A0
BCiX Juofed, sKi OyayTb 30epiraTi rpoMajsHCbKU MUp
i KOpUTHCS 3araJIbHOMY YPSOBi», i OOIIAIN, IO «HE
Oyze XKOIHUX OOMeKeHb i BUHATKIB OJIS TYPOK, iydeiB,
TAMiCTiB, apiaHiB, COLiHIaHIB, HIKOJIAITIB, (DAMITICTIB UK
Oy/b-KOro iHIoro towmwo». Y cycigabomy Pox-Aiinenni
Ponxep BisbsMc 3acHyBaB KOJIOHIIO, € CIOBiAyBaJIu
NOBHY peJiiriiiny cBodony. 3romom Binbsmca xapakre-
PU3YBAJII SIK CIPABKHBOTO MEPEBICHIKA CYYacHOCTI
y ccepi cBOGOIM COBICTI, i BiH, Oe3mepevno, 3apoouB
TaKe BH3HAUEHHS 3a CBOIO [ISJIbHICTH. BijIbsIMC He
JIMILIE 3aXUIIAB CBOOOMY COBICTI, a i MPOTUCTOSB PeJli-
riiiHomy (pyHpamenTanizmMoBi. Pobus BiH 1e, cBATO

BipsuH, 10 (DyHAAMEHTaIi3M LIKOAUTb HE JIMILIE IpoMa-
ASHCBKOMY CYCHiJIbCTBY, a il cipaBakHiil Bipi. Bin OyB
OJIHUM i3 HeOaraTboX, XTO 1ie y 17 CTOMITTI y KOJIOHI-
SIX BABABCS 1 O TAKOrO apryMeHTY.

I xoua chopmasibHO pestiriitauii GyHIAMEHTATi3M
icHyBaB ax 10 1776 poky, B peasibHOMY JKHTTi KOJIOHii
nouaju 000B’I3KOBO JOMyCKATH MEBHY BipOTEPHHMICTb.
Apnxe cnovaTky mepui nepecesieHui npudysam i3
SKOICb MEBHOI TEPUTOPII i, OTKe, JOCUTh OAHOPIAHOTO
cepenoBmma. Ta 3a KOpOTKHil TepMiH mpuHaan Hosoro
CBiTy MOKJIMKaJ/IM 0 iMMIirpauii HacesieHHs i3 Besm-
KoOpuTaHii, a 3rogoM i 3 yciel IliBHiuHOI Ta 3axigHol
€ppomu. TuMaso sroeil npuixasao He ToMmy, o AMe-
pHKa MOTIJIa 3alpONOHYBaTH iM Ol/Iblly cBOOOAY Bipo-
CIOBIJAHHS, aHIXK BOHI MaJim y cebe BIOMA, a TOMY,
IO TYT BOHH IIYKAJIH [IHPIINX €KOHOMIYHHX MOXKJIH-
Bocreil. [lasieKo He BCi BOHM MOMIJISJIH PEJIriiiHi morJis-
QM KOHTperauiitHoi (He3aJsiesKHOI) LepKBU MypUTaH Yi
QHTJIIKAQHCBKOI LIEPKBHU, NAHIBHOI Y CEpPeHIX 1 MiBACHHUX
KoJIOHisIX. banrtuct, iyfei, KaTOJIMKH, JIIOTEPAHU Ta
iHWI, npuiXaBly B AMEPUKY, HE XOTLIM NOTrOAXKYyBaTu-
s 3 THM, LIO Tpeda IJIATUTH MOJATOK LEPKBi, O SKOL
BOHH He HaJIeXKAaTb, | MPUMYCOBO KOPHTHCS BipYBaHHSM,
SKHX BOHH HE NMOIIJISIOTb.

* * *

3 mouatkoM peBoJitowii BipriHis, sK i GisbicTh
IHIIMX [UTATiB, 3a00pPOHHJIA AHTJIIKAHCBKY LEPKBY, SKY
YIMaJI0 KOJIOHICTIB OTOTOKHIOBAJIH 13 HEHABHCHUM 1M
KOpPOJIiBCbKEM ypsiaoM. Biprincbka Koncrutyuist 1776
POKY rapaHTyBaJla KOJKHOMY PIBHICTDb y CIOBiTyBaHHI
peJIirii, ajie He 3aTBepAu/Ia NOBHE BiIOKPEMJICHHS Liep-
KBH Bifl IepKaBH, Ha MPEBEJIMKHUIl KaJib OaNTHCTIB, SAKi
CTaHOBWJIN HAHOLJIBIIY TPyNy iHAKOMHCJISTYMX y IITATI.
IHwi rpymu Bipyroumx, sIKi Bce Ie JOTPUMYBAJIUCS
AHIJTIKAHCHKOTO BipOCHOBIJaHHS, 1O Hezadapom 0yJio
nepeiiMEHOBAHO B €MUCKONAJIbHE, BBAXKAJIH, 1O TPOLIOBI
NOAATKU MarOTh MNiATPUMYBATH Bipy. BoHu Bipus, o
MOAATKN MOBHHHI HAJIeKaTH HEe AKifich OOHill LEepKBi, a
AITH HAa MATPUMKY PO3BHTKY BCiX (HPOTECTAHTCHKHUX,
XPUCTHSIHCBKHX) LIEPKOB.

Boporb0a 3a BCTAaHOBJICHHS MOBHOI PEJIriiiHOI cBO0O-
au 'y Biprinii gyxe nikasa U1 Hac, OCKIJIBKH [0 Hel
JOJIyUUJIUCS ABA BEJIUKI apXiTEKTOPH aMEpPUKAHCHKOI
Hauii - Tomac [xxeddepcon, aprop [lekapanuii Heza-
siexHocTi, Ta [zKeiimc MeicoH, BigoMuil SIK «0aTbKO»
Koncruryuii. O6uasa 3rogom Oy i [Ipe3naenramu
CIIA.

Tomac [xeddepcon namucas bisib npo cBodoay
BIPOCTIOBIIaHHS, Y SIKOMY CTBEPMKYBAB CEpejl iHIIOro,
IO «KOIHY JIIOAMHY He MOXKe OyTH 3MYIUEHO BiIBimyBa-
TH YH MiTPUMYBATH XKOMHE peJiiriiiHe 3i0paHHs, LEPKBY
Yl SIKOroch cBsinieHnka». et binib 0ysio 3aTBepakeHo
3aKOHOJABUMMH 300pamu 1utaty Biprinid. [xeddep-
COH BBA2KaB, L0 Bipa - Lie 0COOHCTA CIpaBa KOXKHOIO
MiX HuM i borom i Tomy nepedyBa€ mo3a FOPHCIUKLIEID
LHUBIIBHOTO YpsiAy. BiH He 0OMeXKyBaB 10 CBOOOMY
JINILE TIPOTECTAHTCHKUMHU LEPKBAMHI UM HABITh XPHCTH-
SIHCTBOM y3araJi, a BBaJKaB, IO L€ CTOCYETHCS yCiX
BipyBaHb. Kpim Toro, [[xxeddepcon BBaKas, IO Taka
cBO0OO/A HE € MOJAPYHKOM IPOMA/SHAM Bifl iXHiX 3aKOHO-
JaBUnX 300piB, & OHIM i3 «IPHPOAHUX MPAB JIOIUHK.
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Inei Tomaca [Ixedpdepcona Oy HAATO NEPESOBUMHU Y
1780 poui 1J1st GaraTbox iHoro cmiBBiTYH3HUKIB. HaBiTh
y iforo piziii Bipriuil icHyBaB JOCHTb 3HAYHUI CIIPOTHB
wiil iforo mpono3utiii, 0co0MBO 3 GOKY LEPKOB, SKi XOTi-
JIM OJEPKYBATU MIATPUMKY JEPIKABH.

Kosmu Ixxeddepcon 3ammmuB Amepuky i cras ii
nocsiom y Mpanuii, 6oporsda 3a cBOOOAY Bipocmo-
BiaHHS JIATJIA HA TUIeYl Horo apyra i moc/ligoBHUKA
Jlxeiimca MenicoHa, SIKWil 1 HaMUCaB OOWH 13 KJIFOUO-
BHX JOKYMEHTIB B iCTOpil pO3BUTKY peJiirii B AMepuLi
- «[leruuito i mpoTecT NPOTH PeJiriiHOro MOJATKY».
Sk i Jxeddepcon, MenicoH BBaxKas, 1O Taka CyTO
IpUBaTHA i JOOPOBLIBHA CIIpaBa, SIK Bipa, HE MOXKE
nepedyBaTH B ypSAAOBOMY MiANOPSAKYBAHHI. A MOZATOK
Yl TPOLIOBHH BHECOK, HABITh SKILIO HOTO PO3MIJINTH
MiXK yciMa pesirisiMu, TaK i 3aJIMLIATBCS BJIACHE PeJti-
TiliHOIO CNPaBOIO 1 TOMY Ma€e OyTH 3a00pOHEHHI, He3a-
JIEKHO BiJl TOTO, SKUM OM M SKMM 4i KODHCHUM BiH HE
3naBaBcd. Lli aprymentu, Bucsiossieni nonaa 200 pokis
TOMY, 3By4aTb NEPEKOHJIUBO 1 AOCI.

%ntuﬂ};& ‘ npomecnn
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Mu esadcaemo ocrosononiodxcHo i He3anepeyuHor
npasooro me, <Wo 6ipa uu Hawi 0606’ I3KkY, SKi M Mae-
Mo neped Hawum Teopyem, a maxodic cnocio, y skusk mu
BUKOHYEMO iX, MOJNCYMb OYMu Kepo6ari uuie po3yMom
i NEPEKOHAHH MY, aJie He CUTLY6AHHAM HU HCOPCMOKIC-
mio». Takum YuHoM, 6ipa KOJICHOT IIOOUHYU NOBUHHA
3ANIUMAMUC S, CNPABOI0 il NepeKORaHb i cosicmi; | KOJICHA
JI0OUHA MAE HENOPYUtie RPABO KOPUCTYBAMUCS Hero HA
eqiachuii po3cyo. Lle npaso 3a ceoeto npupodoro Hegio ‘em-
He. Bono Heeid 'emne momy, wo noensiou itooei, ki
ZPYHMYIOMbC S HA 00KA3aX, NiOKa3anux im ixHim enac-
HUM PO3YMOM, He NOBUHHI CIAMU OXCEPeSIOM NPUMYCY
015 inuux Juooeii. Lle npaso nesid ‘emmue we i momy, yo
me, Wo MU HA3UBAEMO NPABOM CMOCOBHO Ji00ell, € 000-
8’ a3x0:m w000 Teopys. Lle 0608’ 130k K0JICHOT JIHOOUHU
- 6030amu Teopyesi maxy i iuuwie maxy wawny, sika, 3eio-
Ho 6ipu yiei rodunuy, 6yoe Hum npuiinama...

Qum Ginviue 6ipy 6yOe 36i1bHeHO 6i0 61G0U CYCRislb-
cmea sk maxozo, mum meHule 60Ha Gyde npeomemom
3ayikasJieHHs 015 3aKoH00aguux 30opie. HacmynHi 3
HUX € JIUUle MEOPIKHAMU MA HACMYNHUKAMY NONEPEOHIX.
Cdbepa ixnix noeHoeaxcers € 600HOUAC i NOXIOHOMW, i
00MedfceHor: 80HA 00Medcena y 36 3Ky i3 He0OXiOHIc-
mio y32000Cysami OisTibHiCMb Di3HUX Oenapmamenmis,
a we Oinbue 60HA 0OMedCeRa, 36acaroyu Ha ceoi enac-
Hi cknadruku. 30epedcenis 8inbHoeo ypso0y 6umacae
He Jiume Moo, wob KOpOOHU i MedxCi, sKi 8i00iN oMb
00UH 6i0 Opye0eo KodceH Cunosuii denapmamenm, Oyu
nocmiiiHo 6nopA0KoeaHi. Ane we eaxcaueiuie, ujoo
HC00eH i3 HUX He 00360J1U8 COOi nepeiimu moi eeuKuii
bap’ep, skuil 3axuwyac npasa JrOOUHU. ..

Ocxinvku 1eobxioHo 6idpa3y Gumu Ha cnosiox npu nep-
WOMY Jic NOCASAHHI HA HaWi c80000U, MU CBIOOMO KY.Jib-
mueyemo nido3pinicmo sk nepuiii 0008’ 130K HAWUX

2POMAOSH i 5K 00HY i3 HAlIOIAZOPOOHIWUX PUC OCAH-
Hboi pesonoyii... Mu manu Haomo b6azamo ypokie, wob
wieuoxo ix 3abymu. Xiba Mu He MOKCeMO nepeddAUUMMU,
o OYOb-5KULl MOJICHO8JIG0eYD, KUl 3MOJCE Ymeepoumu
XPUCMUSIHCMBO 30 OONOMO2010 3a00POHU THUUX peieil,
3MOice MAK CAMO Jie2Ko 3anpoeaoumu i neéHy xpuc-
musincoky cekmy? Qu He moii ModcHO61A0eYb, SKOMY
80acmbC s CUJION0 NPUMYCUMU C6020 CNI6EPOMADAHURA
6i00asamu mpu 611ACHE NEHCU HA NIOMPUMKY 6Y0b- K0T
HO80i opeanizayii, 3modice npuMmycumu 1io2o eu3rnamu
icrysanns 6y0b-uoeo we y 6y0b-sKiii chepi?..

Cuna aprymenTiB Menicona HaJXHyj1a BHOOPIIB IITa-
Ty Biprinist odpatn Taki 3aKoHOmaBui 300pH IITATY, 5K,
no cyti, Oy He JIMIIE NPOTH CTBOPEHHSI €MHOI LEPKBH,
a il IpOTH OMOJATKYBAHHS JIFOAEH HAa KOPHUCTD SKOi O TO
He OyJ1o uepksu. Ha cBoiii HacTymHiil cecii ['eHepasibHa
AcambJtest 3aTBep/MIIa OH i3 TOJIOBHHX TOKYMEHTIB B
icropii Amepukn - Biprincekuil craTyT cBoOOAH Bipocmo-
Binauus. [osioBHIM aprymenTom OyJia nymka Tomaca
Jlxeddepcona mpo Te, MO Bipa € HACTIJIBKU BaKJIH-
BOO U151 JIFO[MHY 1 BiJIbHO 1i CMOBIAyBATH HACTIJIbKH
BAKJINBO ISt INACTS i MPOLBITAHHS JIFOACTBA, 1O BOHA
NOBUHHA OYTH TOBHICTHO 3aXHIIEHA AepKaBoto. ' poma-
IIIH He MOJKHA Hi 0OKJIafaTH MOJATKOM, Hi HagaBaTH iM
MiATPUMKY Bill IEPKaBH, SKIIO BOHH XOUYTb 3aCHYBATH
CBOIO LIEPKBY, iX HE MOKHA OOKJIagaTH MOAATKOM HaBiTh
Ha MATPUMKY IXHBOI BJIACHOI LepKBH. Bipa smiue Topi
TNpOLBIiTa€E, KOJIM 1i MepeatoTh TypOOTaM i BipHUX.

@ ;beé;wb/aal cmanyym aﬁmﬁym
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Beacicarouu na me, wo I'ocnods ecemocymniii cmeo-
U8 po3ym J0OUHU BLIbHUM, YCI CHPOOU 8nIUBAMU HA
Hb020 NOCMITIHUMU NOKAPARKIMUY, YU NPUMYCAMY, YUk
2POMAOCHKUMY NO30ABTIEHHAMU IPAB 6ECMUMYMb JilLe
00 noseu uyemMipcmea i nidsiocmi, NPU3E0OUMUMYNIL
00 6i0xunenns 6i0 6odcecmeenrozo niany Hebecroeo
Teopys nawoi eipu, sxuii € bocom mina i pozymy, npome
eupiwue re 60asamucs 00 HACUTILCMBA HAO NePUIUM YUk
Opyaum, xoua ye € y Hoeo acesnadwiii cuni...

L]e nosunro 6ymu npuiinsmo sk 3axor Hawioro I ere-
PanbHO0 AcambIieero: H#COOHA OOUHA He Modice bymu
NPUCUTY6AHA 6i06I0Y6amU Y NIOMPUMYEAmMU SKYCb peJli-
2liiny 6ionpasy, yepkey uu 6y0b-SK020 C6AUEHHOCTIYHCU-
mens i He Modce OYmu NPUMYWEHA CUTION, Y8’ I3Hena,
0bpacicena abo obmsicena uu minecHo, uu uepes ii eaiac-
HiCb, § He MOJKCe HCOOHUM HUHOM CIMPAdiCOamy 4epe3
c6oi peniciiini noensou abo eipyeanns. Bci ioou nosunti
MAMU 3M02Y GIOKPUMO 6US6TIAMY CB0T OYMKU U Y 6LTTbHil
duckycii ymeeposicysamu ix wjooo peniciiinux numarb,
WO HisIK He NOBUKHO 0OMENCY8AMIL YU PO3UUPIOBamU iXHi
2POMAOSHCHKI MONCTIUBOCME OO SKOCH THAKULE BIIIUBA-
muy Ha Hux... Mu 6éinbHi npoconocumu i npoeosiouLyeMo,




U0 npasa, onpusiioOHeHi mym, € npUPOOHUMY NPABAMU
Ji00cmea, i wo Koo SKuii-HeOyob 3aKkoH 6yoe npuiins-
MO NICJIA Yb020 3 MEMOIO AHYTIH06aMU Yeil OOKyMeHMm
uy 0J15 mozo, wo6 38y3umu cghepy iiozo 0ii, mo makuii
3aKoH 6y0e 3a3iXAHHAM HA NPUPOOHE NPABO JIOOUHU.

Huni My 3aBasuyeMo cBOOOIOK BipOCTOBIIaHHS
ne yme [lepwiii nonpasui go Koxcrurynii. B vacu,
Ko 0yJ10 NpuiiHATO BipriHchbkuii cTaTyT cBOOOAM
BIPOCNOBiJaHHs, e OyB CepiHO3HUH KPOK Bif AepKaBHOI
NiATPUMKH Ta HACWJIBHHLBKOTO HACA[KYBaHHS SKOICh
OfHI€T pestirii A0 BIAKPUTOrO TOJIEPAHTHOTO CYCHisb-
CTBa. 3HAUYCHHS LHOTO JOKYMEHTA MOJIATaE HacaMIepes
y TOMY, LIO BiH MNPOTOJIOLIYE: MUTAHHS BIPH € CYTO
OCOOWMCTICHUMH 1 JIEXKaTh 32 MEKaMi MPaBOBOTO MOJIS
nepxasu. [Ipo cBoe ocoducTe GaueHHs LBOTO MATAHHS
Tomac Ixxeddepcon Hamuca y jmcTi go apyra: «S1
HIKOJIM HE TOBOPUB HIKOMY NPO MO0 PeJIiriiiHy mpu-
HAJICXKHICTD 1 HIKOJIH YBaXKHO HE JOCJIIXKYBaB L€ B
iHmmx. 5 HiKoJm He poOMB Cpod 3MIHATH Bipy, HIKOJII

HE HAMAaraBpcs HABEPHYTH KOTOCh Ha CBOK. S HIKOJIH HE
CyOVB BIpYBaHHS IHIUMX... 00 BOHH € YaCTHHOK HALIOTO
JKATTS, 1 e He Hallli CJIOBA, [IO HAIlA Bipa MOBUHHA
OyTH pO3TIyMaucHa».

Ha Toii yac, Koy 6ys10 chopMOBaHO HOBHIl YpsA Bid-
nosigHo no Koncruryuii, inei, BTijieHi y uux ABOX AOKY-
MEHTaX, CTaJi [HPOKO BIJOMHMHU B yCiX HOBHX aMepH-
KaHCBKHX INTaTax. | Xoua AesKi WTaTh Wi MpOTSIroM
KIJIbKOX AECATHJITD MiATPUMYBAJIH CBOI BJIACHI LEPKBH,
0yJI0 IOCSITHYTO CIIJIBHOI YrOOW Mpo Te, 1o denepaib-
HUIl YpsiA HIKOJII He Oyfe BTSTHEHHil y BHDIILEHHS
nuTaHb peJirii. JIKon Agamc mucas: «S1 cnoaiBatocs,
o KoHrpec HiKOJIM HE CTPOMJIITHME CBOTO HOCA Y
MHTAHHS peJirii gasi Toro, mWod MpoKa3aTH CBOI BJACHi
MOJIATBH, a00 /I TOrO, 1100 MOCTHTHCS i BUCJIOBHTH
CJIOBA MOISIKH pa3 Ha pik. Hexail KoKHa KOJIOHIS Ma€e
CBOI BJIACHY BipY, aJie He HaB’SI3Y€ i iHLINM».

Kinpka wratiB cakTiuno patudikysaau Koneru-
TYLiI0 JIMLIE 32 YMOBH, IO A0 Hel OyAyTb BHECEHi
TIOMPaBKY, a caMe Bisuip mpo mpasa, SIKMil Ma€ rapaHty-
Batn, o KoHrpec He oOMeKyBaTHMe mpaBa IPOMaJISH.
[{poro Bmasocs OOCATTH came 3aBASKH TaJIAHOBHTIN
nisibHOCTI [IKeiimca Menicona y mepuiomy Kosrpeci,
110 M0YAB CBOK POOOTY MicJisl NPUHHATTS HOBOI KOH-

CTUTYyLil. 3aBasgKu foro crapanusaM 3 sBusmcs 10
nonpaBok, patudikosasi y 1791 poui i Bigo-
Mi sk bisute mpo mpasa. [lepia 3 mux mompa-
BOK T'OBOPHTB!
Konepec ne mooice npuiinsimu 4#coonoeo
3aKOHY U000 3aNPOBAONCEHHS KOIC
peJiieii uu 3a00poHU ITIbHOCO 8IPOCHO-
BI0AHH S, OOMENCEHH S c80000U CJ1064,
€60000u OpYKY, npasa Jiooeil MUpHo 30upamucs

i 36epmamucs 00 ypsi0y 3 NeMUYisimu 3 MEmoro

sunpagumu 3anodisme.

[ToenHaHHA yCciX LMX TakKuX pi3HUX MpaB y OfHifl
TMONPABLi HE € HACJIIAKOM MPArHEHHS 10 €KOHOMHOCTI
BHCJIOBJIFOBAHHS. BCi BOHM CTOCYIOTBCS 3arasibHOrO mpa-
Ba JIIOIMHA BUpaKaTh cede, OYTH BiJIBHOIO Bifl HACHJIb-
cTBa 3 OOKY [OepzKaBH TPH BHTOJIOLIEHHI CBOIX
PEJTriiiHuX YN MOJITHYHAX MEPEKOHAHb,
CBOIX if1el 1 HABITh CBOrO HE3a0BOJICHHSI.

HeoOxigHo TakoX mam’siTaTy, IO B Ti
YyacH, Ko/ Me[iCoH MmicaB MPOeKT LUuX
NONpaBOK, Bipa i peJliriiiHi NepeKOHaHHA
HEPiOKo OyJIM YaCTHHOK CKJIA[HOI MOJIi-
THYHOI mpodJieMu. MemicoHy Basiocst

BUTPATH NOJMuU4HY OUTBY 1 JOMOITHCS

3atBepaKeHHst CTaTyTy cBOOOOM BipoCHO-

Bimanus1. [ToniOHi mosiTHuHi OUTBH BimOY-

BaJIUCS 1 B IHIIMX IITaTax. I He JUBHO, IO

OisbLIicTh cynoBuX cnpaB mwoao Ilepuoi

TOMPABKH, SIKi 3rOIOM PO3TJISIAJICS

y BepxoBromy Cyni Crostyuenux IlTa-

TiB, CTOCYBAJIICS HE IITYYHO BHTaJaHUX

TMOHSTH — MPOCTO CBOOOMM CJIOBA, APYKY
un BipocnoBifanHs. Hi, BoHI cTocyBasich
00MEsKEHHS BIaU ypsiAy MpH cnpodi 3a60-

POHUTH BHCJIOBJICHHSI JyMOK KOHKPETHOHO

0c00010 1 MOpyLIUTH il MPaBO Oe3MEePEILKOAHO
iX BHCJIOBJIFOBATH.
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3a munysi 200 pokiB ui i€l 3HAUHO PO3BUHYJIHCS,
30KpeMa y HampsiMi HE[OMYLIEHHs] MOEAHAHHS YpsIay i
peJtirii, 3 MeTOw 3a0e3MeUnTH MPABO KOKHOTO rPoMa-
OsIHUHA BipuTH 200 HE BipUTH BiANOBIAHO IO TOTO, SIK
oMy mikasye ioro BJiacHa coBicTb. lle He O3HAuae,
wo y Crnosyuenux IlItatax Hikosm He OyJi0 HiSKHX
pesiiriiinux ynepeaxenb. Katosmku, iynei Ta iHui rpy-
MM BipyOUNX iHKOJIM CTaBaJIH KEPTBAMHU JUCKpPHAMiHA-
1ii, mpoTe HIKOJIM cowjaJibHa JUCKpUMiHALisA He OyJia
aHl CXBaJIIOBaHa, aHi iHilifioBaHa aepxasoro. [IpaBosa
OMCKPHUMIHALis, CIPUUYMHEHA Pi3HULEIO y Bipi, AESKHil
yac MaJia Micle Micj1d peBoJIOLii, ajie 3roaoM Ipo Hel
3a0yJ1H.

Hacnpasai 3 vaciB mepeMoru peBoJitoLil i 10 movart-
Ky 20 CTOJITTS, He3BaKalOUK HA BEJIMKY Pi3HOMAHIT-
HICTP HACEJICHHS 32 TOXOMKEHHSIM 1 BipOCIOBIIAHHSIM,
Ol/IBIIICTh aMEPUKAHLIB BBAXKa/IH cede Bipyrounmu
MPOTECTAHTCHKOI XPUCTHSHCHKOI LepKBH. [ pynu sroaeid,
SIKi BUIIJISIUTACS 3 LIbOrO OCHOBHOTO MOTOKY, YacTO Bif-
JyBaJIH Ha co0i Mf03py pemrtn rpoMaisH. I B yci gacu
i Tpymu Jogei, oco0mBo iymel Ta KaToJMKH, 3HaX0-
I NOOOPHUKIB CBOIX MPaB Cepe MPOTECTAHTChKOL
OLIBIIOCTI, SIKi 3aXMIAM i 1X, 1 IXHE MPABO MOJIUTHCS
BIJIBHO, BifMOBIZAHO 0 TOr0, SIK BUMaraja Bil HHX IXHS
COBICTb.

Bisbmemo omuH noOpe Bigomuii Bumagok. Y Hoto-
I7IOpKy Ha novaTky 19 CTOJHTTS ofuH 3J10AiH po3Ka-
SIBCSL Y CKOEHHMX Tpixax. Po3moBiB mpo HUX Ha CHOBiAi
KaTOJIMUBKOMY CBSLICHHKY OTu0 Enpro Kosmany i
TNONMPOCHB HOro MOBEPHYTH BKpajeHi peui, wo ueil cpd-
meHuk i 3podus. [Tosinis Bumarasa, mod orenp Kos-
MaH Ha3BaB LbOTO 3JIOUHHLS, aJie CBSLICHHK BiJMOBHUB-
Csl, MOTHBYIOUH THM, IIO iHOpMaLis, ofepKaHa mij
Yac CMOBifi, TOBUHHA 3aJIMIIATHCS KOH(IAEHLIIHO i
Moe OyTH BifIOMa JIMILIE CBSIUECHUKY i TPILIHAKY, SIKHil
NOKasBCcs. 3aapeluToBaHuii 3a MEepelKOoIKaHHS NPaBo-
cyamo, oreub KosMan moctas nepen cyaoM KBapTasib-
Hux ceciit Micra Hpto-Fopka. T npucsixmi y 3ai cymy,
i Bci cynni Oy mpoTecTaHTaMH, il aIBOKAT, SKHil 3aXH-
mas otus KosMana, nodyayBaB CBilf 3aXHCT Ha LIHPO-
KOMY KOHTEKCTi MpaBa Ha CBOOOIY BipOCHOBiTaHHS.
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A1 nosunen po3ensnymu nepuie meepoONCeHH S, ke
36uparocs 3axuwamu, a omice, Hagecmu 38 cmammio
Koncmumyyii (wmamy Hoto-Hopx), wo 3axumae npe-
nodobHozo omys i Hadae HoMmy 6iOnoeioHul imyHimem,
SKUii He Mooice OYymu HA0AJLi nepeesiIHymuil.

Ocb 5K nosricmro 36yuums ys cmammsi:

«I momy, sk 6i0 HAC 6UMACAIOMb 8EIUKOOYUHT NPUHYU-
nU payioHabHOT c80000U, MU MYCUMO He Jiuue 6iOKUHY-
MU 2DOMAOSIHCHKY MUPAHito, aJie i 6UCMasumy 3axucm

npomu 0yx08H020 SHOOJIEHH S | HeMepPnUMOCHI, WO HUMU
danamusm i uecmoso6cmeo cnabkux ma HecioHux ces-
UjeruKie i Monaxie kapae Jirocmeo. Ile 3ibpanus nosun-
HO nimu 0anii 6i0 iMeHi ma 3a NOBHOBANCEHHAM YCiX
000pux sirooeii yvoeo wmamy - BCTAHOBHUTH Y 34KO-
HOJIABIOMY IIOPAJIKY, JATH BUSHAYEHHA 1
IIPOr'OJIOCHTH, wo 6invhe 30ilicHenn s peniciiinux
maincme, éisivhe 06paHH A 6ipu | c60600a 6idnpaeu, be3
JHCOOHOI OUCKPUMIHAYIT YU HAOAHHS nepesacu, NOGUHHI
HA3a84COU 8i0 CbO20OHI Oymu 00360J1eHi Y YbOMY Wimami
015 6cix Oe3 suHAMKY npedCmasHuKie pody Ji00CbK0eo.
Tapanmyeamu, wob c60600a cosicmi, HA0AHA Yum 00KY-
MeHmoMm, He 6YJ1a 6 6UMJyMa4eHa makum cnocooom,
Wob eunpaedamu amMopaJibHi 6YUHKYU YU iHWi i, HecyMic-
Hi 3 MUPOM i Oe3neKor y YoMy Wmami».

Huni nemootciueo ysieumu cobi wupuii ii 3a2aibHiui
BUBHAYEHH S, HINC M, W0 BUKOPUCTOBYBATIUCS HA YbO-
My 3i6panni. Ce0b600a éipocnogidanns 6yna éenukoro
Memoro, Ky bauunu neped cobotro yi 1todu. Bonu 6iouy-
6AJIU, WO Ye Hedi0 ‘EMHe NPAso KOXMCHOI JII0OCLKOT icmo-
mu — monumucs 0o I'ocnoda maxk, sk oukmye il 6nacra
cogicmys. Tomy 60HU Hamaeanucs Hasiku yoe3neuumu
0151 8Cb020 NIH0OCMBA 0e3 HCOOHUX 0OMeENCEHb YU nepe-
eaez npaeo aiibHo 30ilichiosamu 0008’ A3ku CéAUEHUKA
ma npoeadumu cnyxic6y Boocy. Boru nagimb Mogy o6u-
panu 8ionogioHo 0o nocmaeJieHoi memu. Om wo oai
GOHYU XOMiTIU CKa3amu:

«Hemae nompebu 3108y cosopumu, wo Haue 3i6pat-
H5 Ma€ Ha Memi 3axucmumu c60600y cosicmi. koo
6y0e c60600a cosicmi 015 KAMOJWKIB, SKWO CEAUEHUKA
i epiuiHuKa, CNO6HEHOCO Kasmmsl, mpaKmyeamumyms
makum cnocobom? u mamume cesaujeHux c60600y
cogicmi, sxuo 6in 6yOe cunysearuii makum wurnom? Ju
Mamume c60000y cosicmi po3KasHUl epiuHUK, SKWO
iioeo Oy0e npumsiereno 0o cy0y 3a me, Wo 6iH po3nosie
nio uac cnogioi? Yu icrysamume modi MaEMHUY S CROGI-
0i? Yu 3moicyms mooi Jil00U 6iIbHO KOPUCHLY8AMUCS
maincmeom enumumii? Koau maxoro 6yde ceoboda
éipocnosioanns, wo it Koncmumyyis namaeacmocs
3axucmumu, ye 6y0e maka cama c60600a, sK i 8 4acu,
KOJ1U JI0OUHY 8UNPO608Y8aIY 3G DONOMOCOI MAK 36AHO-
20 Booicoeo cydy, kudarouu y 800y, i K0 60HA BUNTIUBA-
J1a, mo 6YJia 6UHHA, G AKW0 MOHYA, MO OYNIA HEGUHHA,
SK HEMOBTIA...»

Orxe, MOXKHA cKa3aTy, 1O Ie Ha novyaTky 19 cro-
JUTTS AesKi Hallli CHiBBITYM3HUKY, SIKi TaK Y IHAKIIE
OyMaJii mpo Te, W0 03HAYa€ CBOOOAA BipOCMOBiOaHHS,
MO CyTi, BUXOWJIM HAa UIJIKOM cydacHi mo3uuii. [Ipu
po3rasni cnpaBu ot Kosimana cyzi 0fHOr0J10CHO
MiATPUMAJIH MPUHLUI CBATOCTI CroBifi, i y 1828 pomi
y 3aKoHofaBunx 360pax Hbio-Flopka nomasm 3aKoHo-
JaBUO OOrPYHTOBAHE MPABO 3aCTOCYBAHHS JI0 CTAPOro
NPUHLMIY 3BUYAEBOTO MPAaBa, SKUil MPOrosIOUyBaB KOH-
(hineHLiHICTD CTOCYHKIB MiK CBSILIEHHKOM i CTIOBifaJIb-
HHKOM. | Xoua 10 1pOro JiMiie KATOJMKH MaJii CMOBi/b
SK OKpeMHil 00psiA, NMOJIOXKEHHS MPO Te, IO CTOCYHKH
1 CHiNIKYBaHHS MiXK BIipDHUM Ta HOro JyXOBHHM MOpa/HH-
KOM UM CBSILEHUKOM, NACTOPOM, PaOMHOM Ui iMaMOM
MaroTb OyTH CTporo KoHdigeHuiiHuMy, 0yJ10 OpUHATO
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SK 3aKOH 1 $IK MOJIOXKEHHS 3BHYAEBOrO Mpapa Mo BCill
teputopii Criostyuenux Ilrati. Te, mo mouasocs K
BUIPOOYBAHHS OHHI€] PeJtirii, MPUCTYKIIIOCT AJIS 3Mill-
HEHHsI CBOOOM COBICTI peLuTH.

Katosmku 3aBXaH MaJu 3aXUCHUKIB cepefl MpoTe-
CTAHTIB, HE3BAKAIOUM HA Te, L0 OCTAHHI CTAaBHJIUCS
[0 HHX 3 MA03DPOI0, MaM’sITatoul KpUBaBi KOH(JIKTH,
aKi Tounscs y €spomni. zxon Taiinep, xommuniii [Tpe-
suaent Crnosyuenux Illtaris, Buctyms y 1850 poui
MpOTH MapTii i Ha3Bowo «Hivoro He 3HaEMO», HEBEJTHY-
KOI, a6 KPUKJ/IMBOI 'PyNH HATUBICTIB, IO BUCTYNAsIA
NPOTH KaToJmuu3My. Y smcti no cuda Taiinep 3acynus
10 TMAPTI0 i MOXBaJIMB KATOJIMKIB 3 Te, IO BOHH, «SK
MeHi 3ma€eThest, Oy/m ocodsmBo Bimaani KoHcrurymii
HAIIOI fepKaBH, 0O IXHi CBSIICHUKH SIBJISIIOTH COOOHO
B3ipenb HEBTPYYAHHS y MOJHTHKY, YNM AAIOTh NPUKJIAL,
UiHHMI 715 HACJTiTyBaHHS, THM CBSILIEHHOCJTY KHTE-
JIIM 13 pi3HuX uepkoB IliBHOUI, SKi HE COPOMJISATBCS
KUAATHCh Y OUTBY 1 OpYAHUTH CBOK CyTaHy MHJIIOKONO
JKOPCTOKOI 60poTHOM. [lyX HETEpNMIMOCTi, IO MOAEKY-
OH BUSBJIETHCS NPOTH KATOJIHKIB... TOBUHEH 30y HTH
CHJIBHE BiUYTTSI HE3a[0BOJICHHS y MEPEBAKHOI Oislb-
IOCTI aAMEPUKAHIIB, 11 SKUX ICHYE OMH TPHHLNI, L0
Mae 3HaueHHs Habarato Oisiblie, HiK Oyab-sKHMil HILHIL,
- 1€ MPUHLKI CBOOOIM BipOCHOBIAAHHS...»

IIpore He MOXKHA CKa3aTH, WO aHTUKATOJIHLBKI yme-
pemKeHHs 3HUKJM. 10Ty KHI MirpauiiiHi MOTOKH KiHIS
19 - mouatky 20 CTOJHTTS 3aHEC.IH MiJbHOHN HOBHX
immirpantiB 1o Cnosyuennx IlTtaTiB. Bisbiuicts i3 HuX
npudyJia i3 Katomubkux Kpaid [liBaensoi Ta CximHoi
€ppomu. Boru ropMmucs y BxKe IepeHacesIeHX MicTax
i 3maBasmics 6araThbOM NMPOTECTAHTAM YYZKOPIOHUMH Y
uiit kpaii. I xoua CnoJtyueni IlItatu Hikosm He mepe-
JKIBAJIM KPUBABUX PEJITifHIX BOEH, TAKHX, K €Bpoma,
QHTHKATOJIMIBK] HACTPOI CTaJIM YK€ MOLIMPEHNMH.

i ynepenkeHHs, 6e3yMOBHO, Biirpajim CBOK POJIb Y
nopasui Ajnbdpena E. Cmita - nmepruoro xatosiuka, o
cpodyBaB OastoTyBatHcs Ha IIpesnnenta y 1924 pori.
Yepes 36 pokiB 1o TOMY, BUCYHYTHil IeMOKpaTaMH Ha
NPEe3UAEHTCbKY MOCafy, BiH 3p03YyMiB, 110 AJIS TOTO,
o6 Oyt 0OpaHuM, BiH MOBHHEH MOCTATH MPOTH LUX
ynepenKeHb y Bceo30poeHHi i po3BidTu ix. Bin mompo-
CHBCSI BUCTYNUTH Ha 310paHHi IpecBiTepiB 00’ €qHAHHS
GarrucriB ITiBaHs, 00 XOTIB PO3MOBICTH MPO CBOKO Bipy
SIK KaTOJIHK, & TAKOXK MPO CBOI 000B’SI3KM aMepHKaH-
CHKOT0 rpoMafsdHuHa. BiH omepKaB Take 3ampoIleHHS.
TMoumpeHo AYMKY, WO LS HOro NpoMoBa, [0 SKoi Oysia
MPUBEPHYTa yBara BCi€l AepKaBu, OaraTo 3podusia 1uis
TOro, 100 MUTAHHS Bipu MepecTay OyTH iCTOTHUMH Mif
vac Broopis IIpe3nnenTa.

gprealy

/960/.

Ockinbku 5 KamoJK i 00Ci HCOOHUIL KamoJIuK He 0y
06panuii [Ipe3udenmom, 20.2108Hi Npobemu MOET KaMNa-
Hii 6Y.J10 MPOXU 3aMeMHEHO0, MONCIUBO, HABMUCHO, Y 0esi-
KUX 6Ub0puUX OKpyeax, Merus i0n06i0aNbHUX, HIXC yeil
okpye. Omoice, 04esudro, MeHi HeoOXiOHO 3as6umu uje
a3 — 6aNCTU60 He me, Y Ky Yepkay 5 6ipro, ye NumarHsl
Ma€ 3HA4eHH S e 015l MeHe 0coOUcmo, a me, 6 Ky
Amepuxy 5 aipro.

A 6ipro 6 maxy Amepuky, Oe yepkea nosHicmro 8idok-
DpemJiena 6i0 0epicasu i 8 kil aHi KamouybKkuii npenam
He 6y0e sxa3yeamu [Ipe3udenmogi (skujo moii 6yde kamo-
JIUKOM), SIK 8iH NOGUHEH YUHUMY, aHi npecsimep He Oyoe
2060pumu c60im napagbisinam, 3a Ko2o eon0cyéamu, oe
HisKili yepKei uu yepKoeHili wiKoJii He HA0A8aAMUMYMbC S
JHCOOHI OepaicasHi kowimu yu noJiimuuni npegbepenyii i 0e
JHCOOHOMY EPOMADSHUHY He MOXCHA OYOe 610 Mo8umu y
Oepacasnit nocadi misibku momy, wo %oeo éipa 6i0pisHsi-
emubcs 6i0 sipu yunHozo Tlpe3udenma, sKuii Modice npu-
3HAuUmMY 6020 4y J100el, Kompi MONCYmb toeo 00pamu.
Bipro 6 maky Amepuxy, sika ogiyiiino re € kamosuybKoro,
npomecmanmcukoro uu iyoeiicbkoro, 0e Jcoder 0epicas-
Huli ciyJcboseyb He NOBUHEH aHi i0KUOAMU, AHI NPUli-
Mamuy IHCmpyKyii wjo0o CYChinbHoi noJiimuky 6io nanu,
Hayionanvhoi paou yepkos uu 6y0b-K020 iHUIOCO peJii-
2lliH020 opeany, Oe JHcoOHe peliciline yMEOpeHHS He npae-
HymuMme Hae’ 13ami 8010 80JIF0 NPAMO 4U ONOCEPedKosa-
HO 6CiM epOoMad AHAM AB0 CNPMO8Y8amu Oii 0epICABHUX
cayacbosyis i e c60600a 8ipOCNOBIOaHH S HACMINLKU
Hegi00inbHa 6i0 ocumms, wo 6y0b-sKka 0is npomu 0OHieT
3 YepKos po3yiHeamumemsvCs K 0isl npomu 6cix...

Ocb y yro Amepuxy 5 eipro, i came 3a yro Amepuxy s
8ot0eas Ha niedni Tuxozo oxeany, i came 3a maxy Amepu-
Ky Mmiii 6pam 3azurye y €eponi. I Hixmo mooi ne 2080pus,
WO MU MOJICEMO MAMY «PO30inery 8I00GHICMb», WO «MU
6IpUMO Y 80600Y», WO MU HATIEHCUMO 00 3DAOHUYLKOT
epynu, sKa Cmaxoeums 3azpo3y Onis «c60600, 3a AKi
CUHYJIU Hauli OambKu».

I came 3a yro Amepuky, 3a Ky nomupanu wawi npeo-
Ki, KOJIU BOHU MIKAJIU CIOOU, WOO YHUKHYMU BUnpobyeaH-
H3 peslieifHuMYU KJIAMEamu y Kpairax, 0e He 00360147
3aiimamu nocadu ipyouuM Henpusineiiosanux yepxoe,
KoJu 60Hu 6oponucs 3a Koncmumyyiro, binaw npo
npaea, Bipeincokuii cmamym npo c60600y 6ipocnosidat-
HS5 I KOJIU 60HU 601064JIU 34 C6SIMUHI, SKi S CbOCOOHL
6i0sioas, — 3a Anamo. Ilopyy i3 bosi ma Kpoxemamu
nomupanu @yenmec i Max-Kaggpepmi, Betini bedinino
i Kepi. Ilpome Hixmo He 3nae, 6ynu 60HU KAMOJIUKAMU
uy Hi. Tomy wo moodi He pobuJiu nepesipku Ha peiciiHy
NPUHATIENCHICTb. .

S Hikonu He 2080pHO 3 MOETO YepKaoto Npo epoMadChKi
cnpasu, i yepkea makoxic HikoJIU He 2060PUMb 3i MHOIO
npo HUX.




Hespaxatouu Ha Te, IO NPOTECTAHTU HE OOSIUCS
iyneficbkol 3MOBH (MO CyTi, paHHI yPUTAHN 3aXOIJIHO-
BaJIICS 1yoai3MoM), €Bpel TaKOXK CTPaKaaJii Bif peJi-
rifiHoro aHaTu3My, 110 iCHyBaB YNPOAOBXK CTOJITh.
Hosuii CBiT He BIAKIHYB reThb CEpEAHbOBIYHI IHCTUTYLI,
10 MOTYpasll aHTHCEMiTu3MY. HaBHi ynepemKeHHs
NepeTHYJIH ATJIAHTUKY, | HeBEJIMYKi €BPEIChKi OOLIMHI,
IO PO3CISIIUCS MO Y30epesKKI0, MYCHITH MOKHHATH iXHi
IJI0AH.

Sk 1 KaTosmKw, iyzei ofep:KyBau OOMOMOTY Bif
MPOTECTAHTIB, KOTPi CBATO Bipw, o y CrnosyueHux
IlltaTax He MOBUHHO OyTH MicLl AJISL PeJHriiiHuX mepe-
cJligyBaHb, nowmpennx y €sponi. «Ha macrs, ypsia
Cnontyuennx IlraTis, - cka3aB [[xKopmk Baumurros,
BHCTYIAIOUN Meper NMPeACTaBHUKAMHE 1y/eliCbKOl Ipo-
Maan y Heronopri, - XKOOHHUM CIOCOOOM HE 3a0X0YY€E
haHaTu3M 1 He CpUsie KOTHUM TOHIHHSM, a JIHLIe
BHUMArae BiJ THX, XTO JKUBE Mifl [lOro 3aXucToM, NOBOAH-
TUCS SIK NOPSLAHUM rpoMafsiHam». I [Ixeddepcony, i
Menicony HaseKaTh MOAIOHI 3amMeBHEHHS B TOMY, LIO Y
uiil KpaiHi Jmmie cBoOOAa BipOCHOBIJaHHS, a HE THPAHIsS
Oyae KHTTEBUM TPABHIIOM.

Agte 6araTo XTO 3 aMEpHMKAaHLIB BBaXae, WO Le Kpai-
Ha XPUCTUSH-NPOTECTAHTIB, 1 SIKILO BOHH MOOOHOBAJIICS
KaTOJIMUBKOI 3MOBH, TO MOUYBAJIUCS HE JyXKE NMEBHO
nopydu i3 iygesmu. Y wrati MepiieHs, SK 1y pewTi
MITATIB, NPUIHATTS MiCJIA PeBOJTOLii bisisig mpo mpaBa
0yJ10 BeJIMYE3HNM KPOKOM ymepen A0 PeJliriiiHoi cBo-
Gomn, Ky 0OMeXyBasl Jinie XpucTusHi. [lounHaroun
3 1818 poky, Tomac Kenneni - usien AcamJiei wrary
Mepinenn, BinfaHuii XpUCTHSHUH - BiB OOpOTHOY 3a Te,
100 MOLIMPUTH Ui IpaBa i cBOOOAU 1 Ha iyfeiB.
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I konu 3 3anumyto cebe, Homy 6USBISI0 MAKUL NAJL-
Kuil inmepec y cnpasi 3ameepOdCcents Ybo2o binns, mo
HA Ye 51 MOXCY 8ION0GiCMU NPOCMO.; MOMY WO 88AACAI0
ceoim OBOB’43KOM uunumu came max. Hemae Hiskux
€apeie y kpaiti, 3 AK0i 5 Npuixas, i s He MAr0 WOHATMEH-
WUX CMOCYHKI8 i3 JCOOHUM €8peem y caimi. 5 pobito
e He HA IXHE NPOXAHHS, | nPo me, Wo 5 ye PobI0 HUHI,
J#C00€H i3 HUX HABIMb He 3HAE...

I'y mene € nuwie 00ur onorenm, K020 5 HUHL ocme-
pieatocs, yeii ononenm — YIIEPEJI)KEHH A, nawi
YynepeooiceHnH s, nane 20s108y0UUl, maki 0opoei HaM.
Mu eci 3Haemo i 6i0uy8aemo cusy HauwUx NOJIMUUHUX
ynepeooiceHs, aJie Haul peiiciiiHi ynepeoxceHHs éce
e 3aNUMarOmsCsi CUTIbHIUUMY, We DIOHIWUMU, 60HU
3POCIIUCS 3 HAMU NPOMSCOM HAWO20 HCUMMSL | 8AICKO
NONUWAIOMb HAC HABIMb HA CMepmHoMmYy J10dici. I ye He
€ YnepeOJCerH M Jiuule Hauo20 NOKOJIHH S, HAWO020
6iKy YU HAUI020 CIMOTIIMMS, WO 3 HUM MU JIUUe Cb0200-

Hi Hecnodiearno 3imkuynucs. Hi, ye ynepedocenns, sike
nepexooums 6i0 6amvka 00 CUHA 62Ce Maiixce GiCiMHAO-
YSimb COMeHb POKis...

Y Cnonyyenux Illmamax npodicusac Hebazamo e€epeis,
we menue ix y Mepinenoi. Ane sxou nagimn 6in Oye ou
00UH, 0715 Yb020 00HOCO MU MYCUNU 6 6CMAHOBUMY CIPa-
8eonugicmo.

MOoXJMBO, TOMY, 110 €Bpel OyJIH TAKOK HEUHCJICH-
HOIO TPYINO0, YK, MOXKJIMBO, TOMY, LIO iHIII LITATH
BBaKaJI1 €BPEIB NOPSAHUMI FPOMASHAMH, Ul TOMY,
IO Ui 2KaXJIMBI yNepEeAKEHHs BUKJIMKAJIU MOYYTTs OrU-
I y 6aratbox rpomMazsH, 00poThOa 3a mpaBa €BpeiB
ofiepzKaJia MOTYKHY MATPUMKY 3 OOKY iHIUMX IUTATiB.
Bigomi XKypHasticTi 3aK/mKaam MepijieHn BUKOHATH
cBiil 000B’s130K. BrutiBoBa 1motxHeBa razera «Haiisic
Pepxicrep» nucasia: «be3yMoBHO, yac A/ TaKuX
pedeii 6e3MOBOPOTHO MUHYB i BOHH € 00pa30r0 310po-
BOTO TIJTy3ay. ['oBOpUTH PO CBOK BifNaHICTb ineaM
pectyOJTiKH — 1 BOAHOYAC BiIMOBJIATH Y CBOOOMI COBiC-
Ti, y MATaHHI HACTIJIbKH BaKJIMBOMY, AK€ BOHO TiCHO
TOB’sI3aHe i3 CTOCYHKaMHI MiK KOKHOI JIO[MHOIO i
Tropuem». Lleil Tuck Bimirpas cBOX poJib, i Mepisienn
HaJaB MOBHI MOJITUYHI Ta peJIiriilHi mpaBa eBpesM y
1826 poui. Mo mouatky I'pomajsHCBKOI BiliHu Jiniie
[lisnivna Kaposina Ta Horo-I'emnunip npogosxysasm
00MeKyBaTH TpaBa €BpEiB, MPOTE i BOHU BiAKUHYJIH Ui
00MesKeHHs, BianoBiaHo, y 1868 Ta 1877 pokax.

[Ticaa I'pomaasscbKol BiliHN ines cBoOOAM Bipocmo-
BigaHHs Ha0yJ1a 3HAYHOIO NMOIIMPEHHS i PO3BUTKY. BoHa
nilIa 1aJ1eKo BIepend Bif ii MepLIoro YCBiIOMJICHHS SK
MPOCTOr0 BiOKPEMJIEHHS LEepKBH B aepxasn. [Ipak-
THYHO BCI IITATH 3aTBEPOWJIH 1 BpoBagwm bisute mpo
IpaBa 3 METO 3a0E€3MEUNTH NPABO KOKHOrO rpoMasi-
HHHA Ha cBOOOAy coBicTi. He3Baxkaroun Ha mommpeny
AYMKY, 10 AMepHKa HacaMnepen KpaiHa XpHCTHSIH-
IPOTECTAHTIB, 3 KaTOJIIKIB-€BPEiB OyJI0 3HATO IpoMa-
JSTHCBKY 1 TIOJTITHYHY Hemie3naTHicTb. DenepasibHuil
ypsia, oOMexkeHuii [Tepiior monpaBKo, HIKOJIH He
pOOHB cpod BTPYTUTHCS Y peJIiriiiHi MHTAHHS, a TAKOXK
y peJiiriiiHi MUTaHHS B IXHPOMY NOJIITHYHOMY BHMIpi.
TakuM unHOM, fK CJIyIIHO 3ayBaxuB ABpaam JIiH-
KoJibH, Crnostyueni IllTaTu cTasu i BCiX, XTO CTpax-
AaB Bif ytuckis y Crapomy CBiTi, «OCTaHHbOIO HailKpa-

IO HATIEH0 Ha CBOOOIY». n
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icnst I'pomaassebkol BiiiHn y CrostydeHux

[MIrarax BigOyJ1MCs 3HAYHI €KOHOMiYHI,

couiaJipHi it nemorpaciuni 3minn. Pasom
i3 HEMH 3’SIBIJIACD 1 HOBI mpodJiemn y ccepi cBodoan
Bipocnosimauns. [licast Toro, sk y 1868 poui 6ys0
npuitHATO YoTHPHAAUATY MOMPaBKY, mosioxkeHHs [lep-
II0i MOMPABK! MOCTYNOBO NMOYAJIM 3aCTOCOBYBATH B YCiX
wratax. [Ipore 3’sBuics HOBI mpodJieMul, NOB’ A3aHi
i3 cBOOOJOI0 BIpOCHOBiaHHS, NPOOJIEMH, SIKi MOrJIU O
30aTHCST HE3PO3YMIJIIMH AJIS TIOKOJTiHHS «0aThKiB-3ac-
HOBHHKIB». SIK 3a3HauaB 3rogoM Asekcic ae TOKBIJLIb,
y Cnonyuenux Illtatax maiike Bci BaXKJMBi npodJiemMn
3PEIUTOI0 CTAKTh NpodsieMaMu opuanvHuMu. [TounHaro-
un i3 KiHug 19 crosittd i oco6smBo y 20 cTosiTTi cyam
BUPILIYBa/Il CKJIQ[HI MUTAHHS, OB’ S3aHi 31 3HAUCHHAM
OBOX «PEJIriHHUX CTaTel», BMIEHUX y JoTHpHAAUATY
TOTPABKY.

[paktinyno nporsrom 150 pokiB micsist NpUITHATTS
Binnsg npo npasa Konrpec BukonyBaB npummcu Ileproi
TNONPaBKH, BHACJIOK 4Oro 0yJI0 PO3TJISIHYTO AyXKe
MaJio CIpaB, sSKi CIMpayucs 6 Ha MyHKT NMpO 3a00poHy
KoHnrpecy BufaBaTu 3aKOHH PO BIPOBAIKEHHS AEPKaB-
HOI peJtirii, a Ti, mo OyJ, He MaJH 0COOJIMBOI LWIHHOCTI
gK npeueneHTd. 3rogom, y 1947 poui, Bepxosnuii Cyn
yXBaJIIB, 1110 OOMIBI peJliriiiHi CTaTTi CTOCYOTHCS 1 LITa-
tiB. Cynns Xyro JI. Brek, skuil 6yB roJIOBHUM CyIZEI0
y cnpasi «Emepcon npotu OcBiTHBOI paau», AOK/IaJHO
PO3MOBIB iCTOPit0 PO3BUTKY CBOOOAM BIPOCHOBINAHHS Yy
Cnostyuennx ItaTax Amepuku.

Cppyn Uea .
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3anposadoicenns depicasHoi penicii — cmammsi 3
Iepwioi nonpaexu — wonaiimernwe o3nauac maxe: Hi
wmam, Hi gpedepaioHuli ypa0 He MONCYMb 3anposaoumu
yepkay. He modcyme npuiinamu 3aK0HY, SKi 00nOMa-
eanu 6 00Hiii penticii, 4 OONOMAZATY BCiM DeTliiIMm,
uy 6i00aeasu nepeaacy 00wl penieii neped inworo. He
MOOCYmb CUTLY8amiU, SIKOCo 6NUEAMU HA 0C00Y, abu
80HA X0OUNIA 00 YepKeu Yy JUUATIACS OCMOPOHb; NPOMU
ii oii He modCYmb npuMyutysamu ii 6i0Kpumo eosopumu
PO €601 8ipy uU Hesipy cmocoero 6y0b-skoi pesiii.
Koona ocoba ne mooice Gymu noxapana 3a niompumxy
4y @iOKpUme BUHAHHSA CB0IX peJlicilHuUX noensdie uu ix
sidcymHocmi, 3a C60€ 6i06iI0Y8aHHA YepKalu YU Hedidsioy-
sanns ii. He mooice 6ymu ympumano s#coonozo nodamxy
— Hi 8eJIUK0C0, Hi MAJI020 — HA NIOMPUMKY K0T 6 mo
He Oysi0 peniiiinoi OisibHOCME Yl YCMAH08Y, 36i0KiN
0 He Hadx0OuJI0 Npo ye Npoxanus i skoi 6 opmu ye
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6iposuents ne Habupano. Hi wmamu, Hi gpedepanoHuii
YPAO He MOXCYMb GIOKPUMO UU MAEMHO bpamu y4acms y
disnibrocmi 6yOb- K0l peieilinoi opeanizayii abo epynu i
Haenaku. Buxopucmoeyrouu cnoea Tomaca [lncedgepco-
HQ, CMAmms. RPOMY. 3aNPoeaddIceHH s [Oepicasoro] kol
6 mo e 0yJ10 penicii NOBURHA 36eCMUCS. «HE300JIGHHOIO
CMIHOI MIDIC YEPKEOor0 ma 0epuCaABo0».

Y npouuroBaHoMy a03aii MOXKEMO 3HAHTH Mmia-
TPYHTS /11 PO3B’SI3aHHA MPAKTHYHO BCIX PeJIiriHHIX
CIpaB, 10 MOTpAMJIsLyi Ha po3rJisia Bepxosuoro Cyny
3a OCTaHHI I'ITAECAT POKiB, OyJI0 Lie MOCHJIAHHAM Ha
CrarTio npo 3acHyBaHHs (Y fKiil 3a00pOHAETbCS ypsALY
nigTpuMyBaTi OyAb-sKy peJiriiiny mito) un Ha CTaTTio
PO BiJIbHY peJIriiiHy MpakTHKY (sKa 3a00pOHSE ypsimy
00MeXKyBaTH MPaBo 0COOHM HOJIYUHTHCS OO OYOb-sIKOi
peairiiiHoi aii). Takum duHOM, y mpoueci «Emepcon
npot OCBiTHBOI paau» 0yJI0 3aMOYaTKOBAHO OfHE i3
HAil01/71bI CIIPHUX OOrOBOPEHDb AEPZKABHOI MOJITHKH Y
Halll Yac, a caMme: IKUMH € o0MexReHHs, o ix CraTTd
MpO 3aCHYBaHHs HAKJIAZA€ HA Ail ypsay, He JIMILe y
YACTUHI TPOIIOBOI JOMOMOTH /I UEPKOBHUX MPOTPaM,
asie i B cpepi BUKOHAHHS peJliriiiHux oOpsdiB y rpo-
MaJChbKOMY CEKTOPI.

Po3rnsubmo Takuil npuksian. Ipotsarom Garatbox
POKIiB KOKEH HOBHH [IeHb Y LIKOJIaX MO BCiil AMepuLi
TIOUNHABCS OCOOJIMBAM PHUTYAsIOM. Y UHTEJl Y AepiKas-
HHX IIKOJIAX PA30M 3i CBOIMH YUHSMH [JaBaJIH OOiTHH-
IO BiAaHOCTI (e KOpoTKa MoJiuTBa). Bonu cmiBasm
riMH «AMepuKa» 4 «30psSHO-CMYyracTuii npanop», a
TAKOXK YNTa/M SIKich paaku 3 bibuii. 3ailicHeHHs Hboro
puTyasly MOrJ10 OyTH AELIO Pi3HUM 3aJIeKHO Bifl 3aKO-
Hy LITATy, MICUEBUX TPAAULill, a TAKOXK YNOAOO0aHb yUH-
Tes1iB a00 AUPEKTOpiB WIKiJI. BibIicTh amMepuKaHiiB
He 0aumJIi HiYOro MOTaHOTO Y Wil MOLIMpPEHil MPAKTHII.
Y Hili 30cepeXKeHO YaCTHHY aMEPUKAHCHKOI iCTOPHYHOL
cnaiuHy, ue Oys1a BaXJiMBa KyJsbTypHa Tpaauuid. Cya-
a4 Bitbam O. [lyrsiac sikoch HamucaB mpo ue: «Jlist
BIpYHOUNX JIFOfiell yce CTBOpeHe MICTHTD y cobi Bumry
CyTb». Y Hbio-MopKy ypsn mTaTy miaroTyBaB MOJIAT-
BY, «II0 HE MA€ CTOCYHKY [0 SKOICh NEBHOI peJIirii»,

3 METOI0 1i MOJAJIBLIOr0 BUKOPUCTAHHS Y OEPKaBHUX
IIKOJIaX, aJie rpyna OaTbKiB ONPOTECTYBaJsIa LE pilleH-
Hl SIK TaKe, «LIO CYNepeuyuTb BipyBaHHSIM, PEJIrisM
Yy peJiriiiHuM AisM 1 iX camux, i ixHix gitei». Ha
nouatok 1960-x pokiB KyJIbTypHa i peJiiriiiHa pi3HOMa-
HITHICTb B AMepuli movasia CTPIMKO 3pOCTaTH, Yepe3
BilO OaraTo Jiofeil novyasm BOAYATH MEBHY HE3pyd-
HICTb Y MOAAJIbLIOMY AOTPHMAHHI O3HAYEHOI Tpaauuil,
30KpeMa B TOMY, 100 MPOAOBKYBATH 3MYLIYBAaTH BCiX
AiTeil NOBTOPIOBATH MOJIUTBY 3a CBSILEHUKOM, HE3a/ICK-
HO BiJf TOrO, SIKMX BOHH Ta iXHi OaTbKH OOTPHUMYIOTBCS
peJIrifiHiX MepeKOHaHb.

I'pyna GatbKiB 3BepHYJiacs a0 cyay. | BpewTi-pemr
Bepxouuit Cyn Cnostyuenux IlItatiB npuiiHIB pileHHs
Ha IXHIO KOPHUCTb y CIpaBi, WO MaJsa Ha3By «EHLKes

7



npotu Bitane». Y cBoemy BucHOBKY cyans Xyro JI.
Brex (sxumit Takox moHaa 20 poKiB OYB yUHTEJIEM Y
HE[iJTbHIH IIKOJTi) TOBHICTIO BiIKMHYB HABITH OYMKY
PO MOXKJIMBICTb 3aNPOBALKEHHA Y LIKOJIAX MOJIMTBH,
TNIPU3HAYCHOI EPKABOI, HE3aJIEXKHO Bifl TOro, SIKOK O
PEJIriilHO HellTPasIbHOI BOHA He 0yJ1a, SIK «IOBHICTIO
HecyMicHy i3 CraTTero Ipo 3acHyBaHHS». MoJmTBa 32
Oy/ib-SIKHM BH3HAYEHHSAM € PEJIrifiHOI OiSUTBHICTIO, a
BiamosigHO mo Ilepmoi monpaBku, BOHA «aK HiSK HE
MozKe OyTH CIPaBOK YpAMy; YPsA He MOXKe CKJafaTH
ochiLiiiHi MOJIUTBH /IS JKOHOI IPYIH aMEPUKAHCHKUX
IPOMaJsSH 3 METOM X MPOroJIOWIEHHS Y CKJIafl pesiiriii-
HOTO [ificTBa, 10 HOro MpoBaauTh ypsiA [4epe3 cucreMy
AepKaBHUX WIKi]». [lasi cynns bsek mosicHuB, sIK BiH
po3yMi€ cyTb, npuxoBady B CTaTTi PO 3aCHYBaHHS.

Cppyn Qe .

((Z)tuw/ Y (Wy)a&f «%}g@/c&(/

79604%{0 @g %cabw»»

/962/.

Konu ecs cuna, npecmuoic i gpinancoea donomoza
YpA0y cmatoms Ha 6oyi nearozo peniciinozo eipysan-
Hsl, moOi 56HO 6i06Y6aEMbCS, X0UQ | HeNP MU, NPUMYC
i mUcKk Ha pesiieiiini MeHWUHY, SKi NOBUHHI NPUNAW-
moeysamucs 00 nawieHoi, odiyiino 3ameepoxcenoi
pediicii. Ane yini, Wo cmanu NPUMUHO 3aMEEPONCEHH S
Cmammi npo 3aCHY6AHHS, € 3HAYHO 6A2OMIUUMY.
O0ra 3 HallowesUOHIWUX Yinel NoNseac 8 momy, o
00°cOnanns yps0y i yepkeu modce 3pyiirysamu ypso i
npusecmu yepkey 00 3anenady. Inwa éaxcauea mema
- YCei0oMNeHH S moeo icmopuyrozo ghakmy, wjo éipa,
3ACHO8AHA HA YPAO08OMY DillleHHi, | penieilini nepeci-
0Y6aHHS KPOKYHOMb NJiY-0-NJliY.

s cynni baeka 3mict MosmTBH, 1i c10Ba 4n Te,
IJ0 BOHA HE HAJICXKNUTb KOIHOMY 3 ICHYKOUHX BipoCIO-
BilaHb, WO POOUTS 1i HIOUTO PeJIriiiHO HEHTPaJIbHO,
HE MAa€ HisIKOTO BigHOLIEHHS H0 cyTi cmpasu. [Ipupo-
aa Oyab-sKOi MOJIUTBH € PEJIriiiHOM, i, 320X0UYHOYUH
MOJIUTBY, AepxKasa nopyurye CTaTTIO NpO 3aCHyBaHHS,
NiATPUMYIOUH PeJIriiiHy AisJIbHICTD, BU3HAYAIOUHU 1
inancyroun ii. Cyq He 3HAHIIOB JOKa3iB HACUJIbCTBA
- JKO[HY OWTHHY He MpuMylyBau MosmTucs. Cyn
TAKOXK HE BCTAHOBHB, IO MOJINTBA 3aXHILAE iHTEpPECH
SIKOIiCh KOHKPETHOI 1iepkBu. Buache, ue 0ys10 mo cyti
3a0X0YCHHS PeJIrifiHuX BiANMPaB y ACPKABHUX IIKOJIAX,
gKe 1 € nopyuexHsaM Ilepiuoi monpasku.

Pimenns y cnpasi «Exmxen npotu Bitase» BUK/KA-
JIO 3JIMBY KPHTHKH MPOTH CYOY, SIKa X04a i Aewo 3aTu-
XaJsla vac Bifl 4yacy, MpoTe BKe HIKOJIM HEe MPUMHHSIACS.
Anxe, 3 morsiany 0araTbox rpoMajisiH, Cy[l 3aBHAB
yAapy IO [aBHO YCTaJICHOMY 3BHYAI0, LIO CJIY2KHB IS
BUKOHAHHS Ba’KJIMBOI COLiaIbHOI METH, XOua i CTaBUB
IHOI Y HEe3pyYHE CTAHOBHLIE KiJIbKOX AMCHACHTIB UH

nuBaKiB. OuH i3 ra3eTHUX 3aroJIOBKiB MPOHH3JIMBO
BoJiaB: «CY /I IIOCTABUB I'OCIIOZA TI03A 3AKO-
HOMp». IlporectanT-eBanresict b ['pexem xupas
rpomu i GsmckaBki: «[OCMOAb KaJtie Haily AepxKaBy,
00 Mu 0iJiblile He MOKEMO 3BEPTATUCS O HBOIO MO
gonomory». BogHouac kapaunai CresuiMas 31 WwTaty
Hyto-Flopk 3acymKyBa MpuiiHsTe pillleHHs AK MiACTYT-
HUIT yHap «y came cepie 60royromHoi Tpajuiii, mo
BHIJIEKAJTa CTUTBKH MOKOJIiHD AiTell AMEpHKH».

Cyn maB unmaJio i npubiunukiB. bararo peiriiiHux
Ipyn BBaKaJli, IO NPUHHATE PIlICHHS € 3HAUHUM KPO-
KOM JI0 BIIOKPEMJICHHS CIIPaBXKHbBOI BipH Bifl m030aBJIe-
HOTO PEeasIbHOr0 3MiCTy FPOMAACbKOro AiliCTBA, BOHO
Ma€ 3aXHCTUTH WHPIcTh Bipn y bora. HaumionayibHa pana
LEPKOB - 00 €HAHHS Ji0epasIbHUX i MPaBOCJABHUX LiEep-
KOB — CXBaJIHJIa PilIEHHS CYAy SK TakKe, IO 3aXMUILAE
npaBa MeHwmH. [Ipe3unent xxon @. Kenneni, skuii i
caM OyB MIIIEHHIO JKaXJIMBOTO PeJIriiiHoro daxatusmy
nig vac nepeasudopyol kammaxii 1960 poky (mus Oara-
TbOX PEJIrifiHUX IPYI, W0 HamaJa/id Ha CyH), BIEBHEHO
MiATPUMAB PillieHHs Cydy, CKa3aBLIM JKypHAJIicTaM Mif
yac npec-KoHMepeHii:

«... L{iti cnpaei dysice neeko 3apadumu, a came

- MoJumucs camocmiiio. I s eaoaro, o ye 6yoe

CX8AJILHO CIPUTIHAMO Y KOJUCHIT AMEPUKAHCHKIT pOOU-

HI, A0Ce MU MOACEMO OLIIblUEe MOJTIUMUC S 600OMA T

si0sioysamu Hawi yepkeu i3 ue OlibUuloN 8I00aHic-

mro, a ye 3pOOUMb e 8adNCUBTUIOI0 POJIb MOJIUMEU

Y Jbcummi 6Cix HauUX Oimeii».

i po3oymu IlpesuzenTa, 3aCHOBaHI Ha 3A0POBO-

MY TJ1y3[i, UiIJIKOM 30iratoThCs 3 Ti€H METOH, SKOI
NpardyB Cyf, NpUiiMaloun pilleHHs y cupasi «Eraxes
npotu Bitasne». Anxke OijbliicTb rpoMajsdH He OyJia
aHi TIPOTH MOJIUTBY, aHi MPOTH BipH, aJie¢ BOHN BipUIH
B e, 1o TBopui Koncrutyuii CIITA 3po6usm Besuky
CIpaBy, 3aXUCTHBILIH cBOOOaM ocodu y bisiti mpo mpa-
Ba. {00 cnpasai 3axucTutu cBodOAy ocodu y cdepi
BIPOCIOBIfIaHHS, A€pPKaBa HE MOXKE HAB’S3yBaTH KO-
HHX PEJIriiiHNX BUMOT, HaBITb Yy BUIJISAII HIOHTO «Heii-
TPaJIbHOI» MOJIUTBH. SIK TiJIbKM CHJIA i MPECTHK ypsmy
BUSIBJISIFOTBCSL Ha OOLi SIKOT-HEOY b peJirii i pestiriiHux
3BHYAIB, K BBaXae cyans biek, «Tomdi siBHO BiOyBa-
€TbCS, X0Ya 1 HEMPSIMUM, NPUMYC 1 THCK Ha peJIiriiiHi
MEHILIHH, SIKi NOBUHHI NMPUJIAIITOBYBATHCS [0 MaHiBHOI,
oiLifiHO 3aTBEPAKEHOI PeJIrii».

Hacrynnoro poxky Cyn BiIMiHMB CBO€ pillIeHHS y
cpaBi «AGinrton nporu [llemnma». 3akon wrary [leH-
CiJIbBaHisl BUMaras, 100, «sK MiHiMywm, 10 BipuwiB i3
cBsTol biouti Oysm mpountani, 6e3 KOMEHTapiB, nepen
N0YaTKOM HaBYAHHA B YCIX AEPKaBHUX LIKOJIAX LIOAHS.
Koaxa ouTnHA HE MOXKE YXHJIMTHCS Bifl UMTaHHS
bi6nii un He BigBimyBaTH fioro 6e3 MICBMOBOTO MPo-
XaHH 1 6aThka uu omikyHa». Kpim Toro, yuHi MaioTh
yutaTé ['ocnoiHi0 MOJIMTBY BroJioc yci pa3oMm. L{poro
paszy cyans Tom Koapk, sikuil paniuie BBaXXKaBcsl KOH-
CepBaTOpOM, Y CBOIil MPOMOBI 3aKJIMKaB BiAMIHUTH LiE
000B’s13K0Be untanHsd biouii. [Tocunarouncs Ha BUMOrH
Kouctutyuii, BiH NOSICHUB, 10 00JIFOYI YPOKHU icTOpIl
CBIYATH TPO Te€, L0 B3A€MONMPOHUKHEHHS LEPKBH 1 Aep-
JKaBH HEMHHYYE NMPH3BOIUTH O TOHIHb YCIX THX, XTO
He IpueaHaBcs 10 oQiliiHO BU3HAHOI pesiirii.

VA



Y Cnosyuennx Illtatax mpaBa mporosiomeHo B
Koucruryuii i ix po3’schroe Bepxosuuii Cyn, sxuii
CTBOpEHO BignmoBigHo 10 KoHcturyuii asis toro, mod
JaBaTH JOCTOBIpHE i OCTATOYHE TJIyMAaueHHS 3aKOHY.
Toit pakT, WO OL/IBIICTD FPOMafSIH, HABITb EPEBaKHA
OL1bLIiCTb, MOXKE OYTH HE MPOTU MOJIUTBU Y WIKOJI ado
yuTaHHd bi0/il mepes NoYaTKOM HAaBUYAHHA, O CYTi, He
Ma€ BiHOLIEHHS 0 CTIPABU 3 TOUKH 30pY MOJIOKEHb
Koncruryuii. Mera bisisist npo npasa - 3axuiuaTu He
OIJIBIIICTD, @ MEHILICTh. SIK CKa3aB Mpo CBOOOAY CJI0Ba
cyans Oniep Benpesin XosMc Mostoauwmii, BOHa CTOCY-
€TbCS HE THX CJIiB, i3 SKUMH MU TOTOAXKYEMOCS, a THX,
SKi HaM HeHaBucHi. CB0OOO/Aa BipOCHOBIgaHHS, 5K i CBO-
00/1a CJ10Ba, 3BUYAIHO, 3aXHILAKTh OiblIicTh. OgHAK
CratTs npo 3acHyBanHs [lepiioi nonpaBkn HeBO3HAY-
HO [Ia€ PO3’sSICHEHHSI OO0 THX BUMAIKiB, KOJIM OiJib-
IIICTh POOMTD CIPOOU BUKOPUCTATH BJIAY ACPKABH,
HaMararwuuch 3a0e3MNeUnTH €IHICTb y MATAHHSAX BipO-
cnoBiganns. [lyxKe 4acTo, 100 3aXUCTUTH OOHOTO iHa-
KOAYMIIST 200 YHIOCH HEBipy, OLTBILICTD MOBHHHA OYTH
nepeMoxena. Lle i € Ta uiHa, Ky «0aTbKH-3aCHOBHHKH»
NOTOAMJTUCS 3aMJIATUTH 32 CBOOOMY BipOCMOBIAaHHSL.

i norJistau i HUHI MOAiJIste OLBLIICTD TPOMASH AMe-
PHKH, BOAHOYAC BBaKAKOUH, 1O TaKuil 3aXHCT cBOOOIN
COBICTI 0COOU 3arajioM KOPUCHUIl [/ 3MillHEHHS Bipu.
Cynng [IxoH ITos CriBeHc mucaB y cBOEMY BUCTYI
IOZI0 OffHi€] CYYacHOI CTpaBH, IO «CBOOOAA COBICTI 0CO-
0Ou, 3axuiieHa [lepiior monpaBKow, BKJIHOUAE B cede
npaBo 0codu odupaTH 1uisi cede Oyap-sKy Bipy Ui He
00UpaTi XKOMAHOL... Pestiriiini BipyBaHHS MOXYTb OyTH
BAPTIi MOBAry JIMLIE TOMi, KOJII BOHH € Pe3yJIbTATOM BiJIb-
HOTO CBLIOMOrO BHOOpY BipYIOUOI0».

Xoua 11 TOTJIAN MPUIMAOTh i HE BCI aMepHKaHIi,
npoTe OiIbLICTD PO3yMi€, IO Yy TAKOMY Pi3HOMAHIT-
HOMY cycnisbeTBi, sikumu ctan Cnostydeni [tatu
Ha MOYatky 21 CTOJITTS, Ti, XTO HE CIpHilMae NpaBus
Oinbiocrti, gk Hamicasa cyans Canapa [leit O'Kon-
HOP, MOXYTb OyTH XapaKTepH30BaHi SIK «ayTcailaepu
Yl HEMOBHOLIHHI YJIEHN MOJIITHYHOI rpomau». Came
TAKOTO CTaHy CNPaB YCIISIKO HAMArasmics YHHKHYTH i
TBopui [lepiuoi monpaskwy, i unenn Bepxosaoro Cyny,

i OiJIbLIICTD AMEPUKAHLIB. Y BIJIBHOMY CyCHiJIbCTBI 10
PeJIriiiHUX CEKTAaHTiB MOBUHHE OyTH HE JIMLIE TEPIUME
CTaBJICHHS, BOHM HE MAlOTh BiuyBaTH cebe ymocsiiixKe-
HUMH YJIGHAMH CYCHiJIbCTBA, iXHi BIAMIHHOCTI € LIHHUM
BHECKOM Yy 3araJibHe PO3MaiTTs KYJbTYp, IO POOUTh
Crnostyueni [lItaTin TakuMu yHIKQJIbHUMH Yy CBITI.

I Xoua fesKi peJiriiisi rpynu npogOBXKYIOTb 3amepe-
4yBaTU PillleHHs], MpuiiHATe y cupasi «EHmxes mpotu
BiTasie», OLIBIIICTb FOJIOBHUX LEPKOB BPELITI BH3HAJIU
Te, WO CyH Pajlle CTHMYJIFOBAB IHTEpEC IPOMAISIH [0
BipH, aHiK #oro 3pyiiHyBas.

Jlxeiimc Mepicon y coiil npaui «Iletuwuist i npo-
TecT», HamucaHiil monan 200 pokiB TOMY, BBaXKaB,

IO HE JIMILIE MPOTH/is AepKaBH, ajie i il HaMaraHHs
JONOMOT'TH MOXKYTb 3aMOAISTH WKOAY Bipi, 0OMEXHUTH
cB0OOMY BipOCIOBIAAHHS. Horo IHTEeJIeKTyasIbHI HaIlaf-
KU CIepeyvaIucs mpo Te came i BBaKaJli, 1O AepKasa
HIKOJI HE MOXKE JIOTIOMOI'TH Bipi, a JIMLIE MOXKeE CTaTH
iii Ha 3aBafi. 3aNpOBAKEHHS y WIKOJAX y Oyab-sKiil
copMi CaHKIIOHOBAHOI AEPZKABOK PEJIiriiiHOI MislIb-

HOCTI 3arpoXye€ 3alyCTUTH MEXaHi3M MiXpeJliriiiHol
BopozkHeui. KpiM Toro, mupa Bipa He HOTpedye Bia
JepXKaBU HIUOro, KpiM OfiHOro, - He 3aiiMari ii. Ti, XxTo
Mae CBOI Bipy, He MOTpeOyroTh Jomomorn Llesaps Bin-
aBaTH HajiexHe borosi.

IcHYIOTD TaKOXK IIPO BipyrOUi JIFOMM, SIKi X04a i
NOrOAKYIOTbCA 3 THM, WO Bipa — L€ CpaBa 3arajioM
NpUBATHA, POTE BBAXKAOTH PEJITiilHICTb HEBiN'€MHUM
CKJIaIHIKOM rpomaacbkoro kutts y CIIA. Bonu He
TIParHyTh 3aCHYBATH OEpKaBHY PEJIrito, ajie XOUyTb,
o0 yce 0yJI0 BJIAIITOBAHO TaKUM CrocoOoM, abu fep-
JKaBa MOrJia Ha 3acafax piBHOCTI il BIAKPHTOCTI JomOMa-
raTi Pi3HUM NpOpeJIriiiaumM opranizauism. BepxoBHuil
Cyn GopoBcst Hafl BUPILIEHHSAM MUTaHHS 3aKOHHOCTI
Jep2KaBHOI IOMOMOIU JIessKUM OJ1arofiiiHIM oprasiza-
uistv monan 50 pokiB, i iforo piteHHs Oy/m JajieKo He
3aBXK/U TOCJIiOBHUMY. [[OKH MpHiMaiocs pilieHHs
Tpo Te, IO He MOXKHA JaBaTH (PIHAHCOBY MIATPUMKY Ha
peJiriiiny mponarany, OiJIbLIiCTb UEPKOB i CHHAror 3amo-
YaTKyBaJIi LiJly HU3KY COLIaJIbHUX IHILIATUB Ta OCBITHIX
MpOrpaM, BTpaTa sKHX MOIJIa MPU3BECTH O MEBHHX 300-
iB y po0oTi Bci€i cucTeMn rpoMaachKix 3B’s3KiB. Cyn
3aTBEpPAHMB BHHATKHI [0 3araJIbHOr0 MpaBujia Mpo LiJKO-
BUTY HEMPUIYCTHMICTh AEPKABHOI IOMOMOTH LEPKBI 3
METOI0 30eperTH MATPUMKY AESKHX TaKux mporpam. Iy
szl 2002 poky 3po0uB, SIK 0araTo XTO BBaKA€, BaKJI-
BUil KPOK [0 NPUIHATTS KOMIPOMICHOTO PILlIEHHSL.

I3 3HAUHNMH OOMEKEHHSIMHU CY[i CAHKLIOHYBAJII
HAJIaHHsI TPOILOBOI JOMOMOTH 3 OOKY AEpKaBH CiM’SIM
i3 miThMH, SIKY MOZKHA 0yJIO BUKOPHCTOBYBATH SIK ILIATY
3a HABYAHHS Y TMPUBATHUX IIKOJIAX, HABITH SIKILO Li LIKO-
Ji Mas pediriiinmii yxuu. Lle pilueHHs 3HAJI0 OLIbIUiCTb
3aKOHOAABYHX 3a00pOH, 3 SIKUMH CTUKAJIICS MPHOIUHN-
KH HaJaHHS TaKoi JOMOMOTH. AJie OCTATOUHY yXBaJTy
070 TOTO, UM MPUIMATH LE PillCHHS, TOBHICTIO 0YJI10
TNepeHeceHo Ha 3aKOHOMABUl OpraHd Ha piBHI Bcix 50
wraTiB. ToMy 0OroBOpeHHs Jajli TOYMJIOCS HE HABKOJIO
KOHCTUTYLIHHOCTI LbOrO TJIaHy, @ HABKOJIO MOJHTHYHUX
npedepeHLiil rpoMasH, OUIbILICTD SKUX, 3TIAHO 13 mpo-
BEJICHIMH OMHUTYBAHHSAMH, OyJTi MPOTH BHILJIEHHS TAaKOi
rpowosoi gonomorn. Te, sk Oyne 1 cuTyawis po3BUBA-
THCS Y HACTYMHI AECSATH POKiB, MOKaJKe HAM CIIPABIKHIO
IpUPOY 3B’43KiB MK LEpKBoro i gepxkasoro y CIIIA.

* * *

Sk Bigomo, [lepiua mompaBka MIiCTUTD [Bi CTATTi,

SKi CTOCYIOThCSI MUTaHb peJtirii. CTaTTs npo 3acHyBaH-
Hs 3a00pOHSE Ypsay, HABiTh SKIIO BiH [i€ BiJ iMeHi
O1IbIIOCTI, pOOUTH KPOKH AJIS 3aNPOBAIKEHHS €IUHOI
peuirii. CTaTTs Ipo cBoOOAY BipocnoBifaHHS OyJ/1a
BHITICAHA 3 METOK) 3aXHCTHTH I'PYNH iHAKOZYMLIB Bif
ypsidy, SKuil MOXKe nepeOyBaTH B pyKax MPUOIYHHKIB
NaHiBHUX peJiirid. Huni 3HaveHHs 3aXUCTy MEHIUHH €
HaBIiTb ime Oe3cymHiBHILM A1 Cnostyvenux IllTaTis,
sIKi Ha MOYATKy 21 CTOJITTS CTaJM AEPXKABOK HAlOLIb-
IIOr0 AEMOKPaTHUHOrO IUTHOpali3My B CBITi.

«baTbKI-32CHOBHHKI» HE JIMIIE XOTL/IH 3aXHCTHTH
YPSIO Bill pesiiriiiHOro po3opary, BOHH XOTLIH 3aXHCTHTH
i Bipy B bora Bin BiymBy ypsay. xeiimc Menicon He
npocTo OOPOBCA 3 Te, 100 He JOMYCTHTH 3aIpOBAIKEH-
HSl €MHOI JOMiHytoUoi pesirii. Bin nparnys, mwo0 ypsin
3aBK/H 3aJIMLIABCS M03a OyaAb-SIKUMHU PEeJIriiHuMu Cyme-
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peukamu. TBopui Koncrutyuii Masm i gocraTHiil Biac-
HUI KUTTEBH MOCBIM, 1 BiAMOBIHI 3HAHHS 3 icTOpii Mpo
Te, SIKOK MOTYKHOK 30pO€r0 MOXKe OYTH YpsiA y pyKax
pesirii. I BOHM He XOTiIM MaTH 3 LM HIYOTO CIJIBHOTO.
OrxKe, 3HOBY 1 3HOBY Mepe[l HAMHU TOCTA€ MPodIeMa, K
30eperti ypsia 30BCIM HETpasIbHUM y MUTAHHSX PeJIril,
TOAL SIK Bipa Bifirpa€ TaKy iCTOTHY POJib Y FPOMAfIChKO-
My xutti Ciostydenux Illratis. Pesiris gyxe BakJmBa
1J151 0araTbOX aMEpHKAHIIB SIK YaCTHHA IXHBOI TPOMAaISH-
CbKOI KYJIbTypH. | mparseHns Toro, o0 ypsia 3a/IiiaB-
s LiJIKOBUTO OCTOPOHB, € HE 30BCIM PEaJTiCTHYHIM.

Crarrst mpo cB00OY BipOCHOBIAAHHS — L CMOCIO
3aXUCTUTU Pi3HI BUSIBU PEJIrifiHOro XUTTS i 3a0e3me-
YNTH PIBHOMPABHE CHIiBICHYBaHHS SK BIPYIOUMX Pi3HHX
CIIOBIJaHb, TaK i HEBIPYOUHX y IX po3MairTi. [HmMMu
CJIOBAMH, BOHA [ONMOMAra€ BUXOBYBATH IUTIOPAJT3M
OYMOK i TAKAM UHHOM [a€ MOKJIMBICTb KOKHIil JTFOIMHI
OKPEMO UM KOXKHiil pestirifiHiii rpoMafi HaJexKHO CIo-
BidyBaTH I PO3KPUBATU CBOi ifiel Ta BipyBaHHS. Xo04a
NoOyTy€e AYMKa, IO CMOYATKY KOJIOHIl 3acesIsmcst
MepeBaKHO BHXIUSAMH 3 TepuTopii BesmkoOpuTaii,
npote Hacnpasdi 10 1776 poky Bxke 0yJi0 GaraTo iMmir-
panTiB 3i CkanauHaBii, 3axigHoi i Llentpasproi €Bponu
i, 6e3yMOBHO, i3 AQpUKH uepe3 NOLWMPEHHS padoTOp-
ripyii. TakuM 4MHOM, HOBa KpaiHa i3 caMOro NoyaTky
OyJ1a Maiixe Tak caMO 0araTOMaHITHOHO, SIK 3TOIOM
crasm Crostyueni [Itatu. IopiBHsAHO 3 AHrJi€ro Ta
PELITOI0 €BPOMEICHKIX JIepKaB THX 4aciB, BOHA BXKeE
0OyJ1a MILlIAHIHOO 13 PI3HUX HApomiB i pesiriil. barato
XTO 3 yUEHUX MPOJOBXKYE BBAXKATH, IO IHTEIEKTyasIbHE
B3a€MO030arayeHHs, sKe iCHye y BiJIbHOMY il AeMOKpa-
THYHOMY CYCHiJIbCTBi, MOZKJIBE JIMILIE IPH BUKOHAHHI
OJIHi€l BaZKJIMBOI YMOBH — OCOOWCTI peJIiriiiHi mepeKoHaH-
HS 3aJMIIAIOTHCS 11032 CHEPOr0 TOCSIKHOCTI Oifl ypsmy.
Yac Bix vacy aeski peJiiriiiHi rpymi KOPUCTYBAJIUCS HE
Ay2Ke BEJIKO MPUXUJIbHICTIO Oi/IbLIOCTI HACEJICHHSL.
ITpoTe BOHM CTiilKO NPOJOBXKYBAJIU HAMOJISAraTH Ha CBOE-
My iCHyBaHH, i 3aBASKH IbOMY OLIBILICTb 3pO3yMisa,
IO 03HAYaE CBOOOIA BipOCMOBIOAHHS i IO HABITH HEBe-
JIIKi, 3HEBAZKEHi 3arajioM TPyMH BipyFOUHX MAlOTh Tpa-
BO MoJsTHCS ['0COy BIAMOBIAHO O TOrO, SIK BUMArae
BiJl HUX IXHs Bipa. [HKOJIM BUMOTrH OisIbLIOCTI MaJIH Mif
€0000 He TiJIbKU MOPAJIbHI MACTaBH. 3anepeveHHs noJIi-
ramii, HanmpuKJiaz, NPU3BEJIO 0 NPHIAHATTS OHOTO i3
HANBaKJIMBILINX PillleHb - U1 BU3HAUYEHHS MOJAJIbLIOL
J0J1i CBOOOIM BipOCTOBIIAHHSI.

Tak, MOpMOHH, a00 LEPKBA CBSATHX OCTAHHIX [IHIB,
BUHUKJIH Ha novaTky 19 crosirrs y CIIA i 6ysm
HENPUIHATHUMY U151 Oi/IbLIOCTI 1HIIMX XPUCTHSIH 4epe3
3aIpOBAAKEHHs 0araToULTo6HOCTL. IX cronyka/m
BUDK/KATH MOJAJT HAa TaK 3BaHi MPUKOPOOHHI 3eMUIi,
1€ MOPMOHH 3aCHYBaJIH HU3KY NPOLBITAIOUNX MOCEJICHb,
sKi 3rogom 00’eaHasmcs y wrat FOTa. 3 yacom KoJio-
His 3pocJia i 3MOrJia MpeTeHyBaT! Ha Te, o0 OyTH
npuiiHATor0 Ha npasax wraty go CIIA. IIpore uporo
HE CTaJI0cs OOTH, JOKH MOPMOHHU MPOJOBIKYBAJIM YiIJIs-
THCSI 32 CBOIO moJtiramito. DenepasibHe 3aKOHOAABCTBO
PO3IJIAAaI0 TOJIraMito K 3JI0UMH, i TOMY MOPMOHH
3BepHyJmHcs 10 BepxoHoro Cymy, Hamosisiraroun Ha
TOMY, IO MOJIHramisi € YaCTHHORK IXHBOI CBOOOM Bipo-
CMOBIJAHHS 1 TOMY yps MOBHHEH iM L€ JO3BOJIUTH.

Bepxosuuii Cyp, 3BuuaiiHo, He XOTiB KOHCTUTYLIIHO
BUIPABJATU NPAKTUKY, sIKa 3amepeuyBasiacd 95 BiAcoT-
KaMH rpoMafisiH Kpainn. BogHouac Koncrurynis omHo-
3HAYHO CTOSIJIA HA 3aXHCTi CBOOOAM BIPOCTIOBIJAHHS i
peniriitaux oopsiaiB. osoHuii cymns Moppicon Baiit
PO3B’sI3aB 10 AUJIEMY TAKUM CMOCOOOM, IO i A0ci
BIUTHBA€E HA BUPILICHHS BCIX HACTYMHUX CMPAB, MPUCBS-
YeHUX MpobJsieMaM CBOOOMM BipoCHOBifaHHS. BiH mpoBiB
pi3Ke po3MeXKYBaHHS MLK peJIiriiiHowo Biporo i mpakTu-
Koro. Baiit npouutysas gymkn Tomaca [{xeddepcona
3 TOTO MPHUBOMY, IO «PEJIiris - 1e CrmpaBa, sSKa CTOCy-
€TbCsl e Jioaunn i ['ocnoa... 3aK0oHOaBYa Biaa
ypsAy Ma€ CTOCYHOK JIMIIE [0 Aiii, @ He A0 MOTJISIiB».
Buxopnstun 3 nux MipKyBaHb, CyA BU3HauuB: «KoHrpec
HE Ma€ 3aKOHOABYOI BJIAIM HAM MOTJISIAAMI, aJie Ma€e
MpaBo BiANOBIAHO pearyBaTH Ha [ii, SKi MOPYLIYOTb
IPOMAJICHKHUI TIOPSAOK UM € [JISI HbOTO PYHHIBHAMHEY.
Takum 4nHOM, 3a pIlICHHSM CyAdy, NOJIramis € pyiiHiB-
HOIO ISl YHHHOTO FPOMAJChKOro nopsiaky i Tomy Kon-
rpec MOXKe BBaKAaTH TaKy MPAKTUKY 3JIOUHHHOLO.
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Komnepec ne modice npuiinsmu 3axon 0n5 yps0y Oep-
Jrcaeu, sikuii 6u 3a00poHs8 c60600y 8ipOCNOGIOGHHS.
Ilepwa nonpasxa 0o Koncmumyyii okpemo 3a60ponse
npuiinsmms maxux 3axonie. Ca0600a 6ipocnogioanns
eapanmoeana nosctoou na mepumopii CIIIA mam, oe die
enada Konepecy. ITumanus, sike Mu noeuHHi 3’scysamu
HUHI, NONA2AE 8 MOMY, YU 3AKOH, KUl MU PO32NISOAEMO,
nionadae nid yto 3a60poHny...

Baxonu cmeoproromsc s Ons 6nop 0Kysants disibHOC-
mi yp50y. I axujo ypA0, KepyroHucs Yumu 3aKOHAMY, He
Mag€ npasa empy4amucs y c600600y 6ipocnogioanHs u
noens0is, 6k, 00HAK, MOJICE BMPYUAMUCS Y peticiiity
npakmuxy. Y 6imo cobi, wjo sKacs ipa eumazae Jiroo-
CbKUX Jcepme sk HeoOXiOHoT uacmunu ceoei sionpasu. Ju
0yde xmoco cepiio3HO HANONIASAMU HA MOMY, WO ePOMA-
OSHCHKUL Yp A0, SIKull nanye Ha yili mepumopii, e noau-
HeH ampymumucs, wob 3anobiemu yvomy ogipyearnio?
Abo peniciiina JHcinka esadcae cé0im 0608°A3K0M Chau-
mu cebe Ha NOX0BATIHOMY 602HUUYL C6020 NOMEPJIO20
uonosika. Iu mae 6ymu no3a mexcamu 61a0u 2pomadsit-
Cbk02o yps0y He 0amu it 6MIUMuU C80€ 6ipy8aAHHA HA
npaxmuyi?

Y 0anomy eunaodky icrye 3axoH, wo 6e3po30inbHO
nawnye Ha meperax Cnony4enux Illmamie. Bin 3a60ponse
00HOoYacHe nepebysanns y wiirobi 3 Kiibkoma ocooamu.
Qu mooice Gymu 6Unpagoannam 6ipa Ji00utU Ons nopy-
wenta yooeo 3axory? Jo3eosumu make o3nauamume
nocmagumuy pesiciiiny OOKmpumry Had 3aKOHaMU 0epiica-




8u, a no cymi 00360JUMU KONCHOMY ZPOMAOIHUHY Oymu
CAMOMy 0151 cebe 3aKOHOM. 3a makux obcmagur 6y0b-
KUk yps0 icrysamume Jiuule Ha CJI06aX.

Cnipt 3a3HauuTH, WO LE OJUH i3 HEUHCJICHHNX BUMA[-
KiB, Koy BepxoBruii Cyn BuHIC pillleHHs BCynepeu
BHMOTaM CTaTTi MPO CBOOOMY BipOCMOBIOAHHS [JIsI
OKpeMHX 1 BUAiJIEHHX Ipym Bipyrounx. I 3po0uB BiH Tak
yepe3 Te, WO Ui BipyroUi JOTPUMYBAJIUCS O0COOJIMBOI
peJliriiiHoi NpakTHKU - nostiramii, sIKy OyJ10 BH3HAHO
HEOE3MEeYHO /1J1S ICHYBAHHS MPOMAISIHCHKOTrO CyCHiJIb-
crBa. OfHaK BU3HAUEHHS PI3HULI MiX Ai€lo Ta BipyBaH-
HSIM CTaJ10 BaXKJIMBHM KOHCTHTYUIHHHM MPHHLUTIOM,
SKHil MOJIATaB y TOMY, LIO Bipa SIK TaKa 4d HeOTpH-
MaHHS BipH HE MOXKYTb CTaTH 00’€KTOM 3a00pOHH B
3aKOHO/IABYOMY MOPSAKY.

be3yMoBHO, OfMH i3 HAHBIIOMILIX CY[OBUX MpOLE-
CiB, MOB’SI3aHUX 13 CBOOOJOIO BipOCMOBiJAHHSI, CTOCYBAB-
cs cBiaKiB €rou i IXHOI BIIMOBH BiggaBaTH 4YecTb Mpa-
nopy CIIIA. Xoua cBinku €roBu - e ofgHa i3 6araTbox
HeuncsieHHnx pesiriiiaux rpyn y CIHIA, npore BoHH
no0pe 3po3yMiJIM 3MICT CTAaTTi PO CBOOOAY BipoCHoO-
BifaHHS 1, He pa3 3Bepratounch A0 BepxosHoro Cyay,
3 i IONMOMOrO NEepeTBOPUJIN ieastu, 3aKsa/ieHi y wiii
CTATTi, Y PEaJIbHICTD.

CBIZIKH € CEKTOH, KA HAMAara€Tbcsl aKTHBHO 3aJTyya-
TH HOBHX UJIEHIB. [XHi HAMAraHHS 3a/1yunTH SKOMOTA
OiJIbllIc HOBOHABEPHEHHX, & TAKOXK MOLIMPIOBATH CBOKO
peJliriiiHy JliTepaTypy 4acTo NPU3BOAATb 10 KOHJIK-
TIiB MiK HAMH 1 MiclEBO BJ1aforw. Bonn 3axuim
OOCHTDb HemoOpoi csaBu e nepen Jpyrow CBITOBOIO
BilfHOIO, KOJIH, BiATIOBITHO O CBOT'O MEPEKOHAHHS TIPO
Te, O BiAOABaTH YECTb NPANoOpy 03HAUAE MOPYIIYBATH
06i0.1iiiHy 3amoBifb, sSKa 3a00pPOHSE CXUJIATUCS TMEpe[
CTBOPEHHMH KyMHpaMll, HABUaJIM CBOIX JiTell HEe Opatu
y4acTi y BpaHILIHbOMY PHTYaJli CaJFOTYBaHHS aMepu-
KaHCbKOMY NPANopoBi. 3a BiAJAHICTb LbOMY HEPEKO-
HaHHIO, KOJIM MoYaJiacs BiliHa, 6araThoX MiTel CBiOKiB
BUTAHSJIM 31 WIKiJ, a IXHIX 0aTbKiB mwTpadyBaan 4
MpUTATaIN 00 KpuMiHasbHoro cymy. Och wmo Kazasa 3
uporo npusonay Jlisutian Todirtac:
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A nr0buna ceoto wikosty i 6UUIACS Y XOPOULOMY KIIACI.
A nasimo 6y1a docums warosanoto ceped yuie. S byna
CMapocmoro Knacy 6 CbOMOMY KIACi i MAa 6UCOKI OYiH-
Ku. 5 po3ymina... SKwo s npunurio 6i00asamu 4ecmbo
npanopoéi, 3 éce ye empayy. O0nax s max yuunuaa. I
cmanocs mak, sk 5 i oymana. I nacmineku 6osnacs,
140, KOsl 6uumeJib OUBUECS y Mili Oix, 5 waudko eumsey-
eana pyky i eopywunia ybamu.

Ha moii uac miii 6pam Binvsam 6ye y n’smomy knaci.
Ie 6yno socenu 1935 poxy. Hacmynnoeo ons binn nosep-
HY6CSs1 0000MY i CKA3ae, Wo 6iH nepecmas 6idoasamu
uecms npanopy. 1 5 medic 6iduynia: Hacmas yeii MoMeHm.
Hawi bamvku 306cim he muckyiu Ha wac. Bowu 6ynu
0yaice piutyyi y C60EMY NEPEKOHAHHI, WO 8Ce me, Wo Mmu
pobuwi, mae Oymu HACTIIOKOM MB0e0 6JIACHOZ0 PilleHH S |

mu nogurer 6iddasamu cobi 36im y momy, o mu poouu.
A 6azamo wumana i 3eipanacs 3 bionicto, ceoe piwenns
S NPUIHASIA CaMOCMIHO.

Cnepuy s nidiiimna 00 moei 6uumenvku Annu logp-
cman i ckazana itk npo ceoe piwernns. Bona eucnyxana
MOT NOSCHEHHS i, HA MOE 30UBY8aKHS, Juue 00iliHANA
MeHe i cka3aJia, wo cxeanroe ifoeo, wjo 0obpe bymu
MaKoo MyxcHb0r0. AJie peakyis yunie 6YJiu Hcaxnueoro.
Ouegudno, 5 Mana 6 NOACHUMY C6ill 6UUHOK YCbOMY
Kknacy, ane s 3nsxanacs. 5 cnpasdi ne 3nana, wo meni
pobumu: wu cudimu, uu cmosmu. Came y yi OHi Mu 3po-
3YMIJIU, WO CATIIOMYBAHHS NPANOPY — ye i NeérHull pyx, i
neeHi coea. Omaice, 5 Cing i Yyum HibU 64CAXHYNA 6CIX
npucymnix y kimuami. Iicns yvoeo, Kooy 5 npuxoousna
00 WKOJIU, 60HU COIOCHO JIAATIU MEHE i 6ePEWATIU UOC
Ha 3pa3ok: ocb npulimna ezosicma! Bonu npocmo 3nywa-
JUCS 3 MEHe...

Munyno exce nonad n’smoecsm poxis 6i0mooi, sk 5
eioMoeunacs eiooasamu uecms npanopy. Ane i menep
5 6uunuia 6 max camo. be3 acoonux eaeans! Caioku
€eosu gipsame y me, wpo mu nosunHi ciioyeamu Cessmomy
Iucomy, adxce Icyc ka3as: «Bonu nepecnioysanu mere,
i 80HU nepecnioysamumyms makodic i mebe...» Lle dyoce
BNIIUKYJIO KA HAWE HCUMMS, | MU NePeOasiu Yi YpOKu
Hawium Oimsm.

TlepeapykoBaso 3 103Bo.1y BuaasuiuTsa The Free Press, a Division of Simon &
Schuster Adult Publishing Group, i3 kniKKH «MyKHicTb iXHiX nepekoHanb» Ilitepa
Aiiporca (“The Courage of Their Convictions” by Peter Irons.) Komipaiir © 1988
Peter Irons.

Bepxosnuii Cyn moroauscst posrJIstHyTH 1O CHPaBy y
1939 poui - Toi, KO/ MPAKTHYHO BCI OUIKYBaJIH, IO
CnoJtyueni [lIratu matotb Betymutn y [{pyry cBiToBY
BiliHy, 1 KOJIH BBaKaJIoCs, IO BUXOBYBATH NMATPIOTH3M
- OIHA 3 HAWBaKJIMBIIMX (PYHKII JepKaBHUX LIKIiJI.
Cynna @enike OpaskdypTep, 32 HALiOHAJIBLHICTIO
€Bpeii, BUSBUBCA, 3 0AHOro 00Ky, Mixk [lompaBkoro, sika
rapaHTye CBOOOMY BipOCHOBIJAHHS BCIM rpymam, i cBoi-
MU MEPEeKOHAHHSIMA B TOMY, IO, BiAMOBiAHO g0 KoHcTu-
TYyLil, IIKOJIM MarOTh MPAaBO BUMAraTH Bif YUHIB BifiaBa-
TH YeCTb mpanopy. BiH HamicaB cBOIM KoJieram y Cy[i:
«HiIo Tak He THCHYJIO HAa MO CBIIOMICTb BifTOAI, SIK
s NPUIHLIOB 10 LbOTO CyAdy, 5K s crpasa. Beim cBoiM
€CTBOM $1 TIOBHICTIO NMPUXUJIbHAIL JO TOro, 100 HAHATH
HAMMOBHILIY CBOOOAY HApi3HOMAHITHIIIM PEJIrisM,
TOJIITHYHAM 1 €KOHOMIYHHM TIOTJISIIAM... TIPOTE LT MpPO-
0Jsiema nepeOyBae y Tomy npoctopi, e cuia Konerury-
1ii CTOITh 3 OAHOrO OOKY, & MOI OCOOWCTI YSIBJICHHS TPO
Te, 10 TaKe CBOOOIA, TEPIUMICTD i 3H0POBHIl IJ1y3[, — 3
iHIworo 60Ky». BiciM i3 aecsATH WJIeHiB Cydy MporoJiocy-
BAJIO 3a Te, MO0 MATPAMATH IIKiTbHHH OKPYT.

JloCHTD IIBUAKO CTaJI0 3pO3YyMiJIo, SIKUMHI Oe3mo-
MIYHIMH BUSIBIUTHCS CBifKM €roBu. BHaciigok yxsa-
JIM HECTIPUSITJIMBOTO [IJ1sl HUX PillieHHs BOHH 3a3HaJI
COTEHb HANa/iB CIiBrpOMafsH, 0COOJIMBO Y MaJlixX
MicTeukax i cisbebkiil mMicueBocti. o Kinusg 1940 poky
noHan 1500 Bipyrouux cBifKiB €roBu 3a3Hasi0 Hamamiis,
cepen skux - 350 BUMAAKiB KOPCTOKOrO MOOHTTSI.
Taka cutyanist TpuBasa me K MiHIMyMm aBa poku. Lle
OyB [aJIeKO He HAWKpALIii MOMEHT y XKUTTi HALIOI
JepXKaBu, MPOTe BiH CTaB AJIS BCiX ypokoM. BoaHouac,
Ko BCsl AMepuKa [0BigaJiacs mpo Hamaau Ha CBIiJKiB

7(9



€roBu, BOHA Ji3HAJIacs PO MacoBe 3HHLIEHHS [iTste-
POM 0e33aXHCHHX MEHIHH Y €Bpori, a TAKOXK Mpo
Oro «OCTaTOYHE pillleHHS», BIANOBIAHO 0 SKOTO 0YyJIO
3HHIIEHO INICTh MIJIBIOHIB Y0JIOBIKIB, JKIHOK 1 AiTei
TIJIBKH uepe3 Te, 10 BOHU Oy iHwoi Bipu. Bepxos-
Huil Cy/l NOrOAMBCS MOYATH HOBE CJIyXaHHS 3 MPUBOAY
BiadaBaHHs yecTi npanopy. I uboro pasy iHmmii uien
Bepxosroro Cyny cynnst Podepr I'. [IKeKcoH, SKuil mi3-
Hillle CTaB rOJIOBHUM OOBHHYBaueM 3 00Ky CroJiyuennx
Irari mig vac HriopuGep3bkoro mpouecy, miATpUMaB
paBo CBIAKIB €roBu OyTH IHIIMMH, a TAKOX OOMEXKEH-
Hd, gKi KoHcTHTYLis HakJIafae Ha Oil ypsny.

@ HCCREOH Y mybagé « Ocbirnnse
paga Saxiguei Bipeinii

7’%04%@ Daprenmmea~
1943 p.

T'onosna mema yxeanu binns npo npaga nonseana
6 MoMY, W00 sULyuumy neexi npobniemu i3 nonis ol
NOJiMUYHUX Cynepeurocmeii mam, 0e 80HY HeNid8aoHi
6naugy OLbUOCI Ul 0EePHCABHUX YUHOBHUKIE, YMEepOU-
mu ix sK npaeoei Hopmu, ki Modtcra 6yJio b eukopucmo-
aysamu @ cyoi. IIpaso kodxcHo2o Ha Jcumms, c80600y i
eniacHicmy, Ha c60000y c106a, 60600y OpyKy, c60600y
sipocnosioants ma ce00600y 300pie, iHuwi OCHOGHI npasa
He MOXCYymb Oymu noCmasJieHi Ha 20JI0CY8AHHS i He
NOBUHHI 3aJie)camu 8i0 pe3yJibmamis HCOOHUX 6UOOpia.

Ljro cnpasy 6yn0 éadxcko po3e’s3amu He Momy, wo
NpURYUNY ii 6UpiUeHH S He3PO3YMiJli, anie MoMy, o
npanop, AK020 60HA CMOCYBAIACS, — HAUL 6TIACHUT Npa-
nop. IIpome Mu noGUHHI CKOPUCMAMUC S, OOMENCEHH MU
rawoi Koncmumyyii i ne 60smucs, wo npaso 6ymu inme-
JIEKMYAJIbHO MaA OYX08HO GIOMIHHUM YU HAGIMb NPOMU-
JIEJICHUM MAE 3DYUHYyeamu Hauty coyianbHy 6yooey. Bipa
6 me, Wo nampiomu3sm He OyOe icHysamu, sKujo nampio-
Mu4Hi YyepemoHii 6i06ysamumymusc s 000posinbHO 1 Heeu-
MYUleHo, a He 3a 3a30aJ1eciob 6UBHAYEHUM NOPAOKOM,
cmatie chpasoi HenpUKPauleHUM UPA3HUKOM ICHYBAHHS
Y Hac c600600u Oymku. Mu noeunHi niompunysamu inme-
JIeKmyaJibHuli in0ugioyaniam i baeamcmeo KyJibmypHoi
Di3HOMAHIMHOCI, SKUMY 3a60 SHYEMO JIUUle BUHSIMKO0BO
DO3YMHUM 0COOUCMOCMAM, | NIIGMUMY 3a ye misioku
iHKOU CUMYAMUBHOI) eKCYEHMPUUHICIIO YU OUGHOI0
no3uyiero desikux Hawux cniezpomadsan. SIxkuo éona €
MaK Camo HEeGUHHOIO 0151 iHWUX i ON15 Oepicasu 3a2a-
JIOM, 5K Y OGHOMY PA3i, Mo YiHa He Maxa edice ii 6eJuKa.
Ane c60000a 6ymu iHWUM He NOBUHHA OOMENCYBAMUCS
Jiuue MuM, Wo He 3Ha4Umb axc Haomo 6azamo. Tooi
ye Oyde uwe minnio c60000u. Ilepesipkoro it ichysanns
cmate npaso 6iOpisHAMuUCs Hacmisibku, wo ye 6yde cmo-
cysamucsi cymi icHyro4020 nopsoky.

Axuo € xou 00na nocmitina 3ipKa y HAWOMY KOHCMU-
myyiiinomy cy3ip’i, mo ye eona [c60600a Gymu 6i0MiH-

Hum. — [Ipum. nepexJ1.] - ve ogbiyiiina, sucoka 4u eapua,
He ma, KA 6U3HAYAE, WO Mae OYmu 3a2aJiHONPURH -
MUM Yy ROJIMuUYi, nampiomu3mi, pesicii, 6 iHUWUX cnpasax
abo NPUMYULYe 2poMad st 0OMPUMYBAMUCS TIuUle BU3HA-
ueroi nosedinku uu cais. I skwo icnyroms sikics obcmagu-
HU, W0 0036071310Mb 3p0OUMU BUHSMOK, BOHY HUHI HAM
He Mpanyisiucs.

[Ticst Toro, siK MPHITHSTN PilICHHs y CHpaBi Npo Bifaa-
BAHHS YECTi mpanopy, 0yJ10 pO3rJISHYTO YNMAJIO iHIMX
CIpaB, MPOTE BCi BOHH CHHPAJIUCS HA SICKPaBY iaeto
cyani JKeKcoHa Mpo «IOCTiiHy 3ipKy». 3aBAsSKU LbOMY
JKOJIEH JepKaBHUH YMHOBHUK HE MaB MpaBa BU3HAYATH,
1o cnpasai Mae OyTu 3arajbHonpuiiHATUM. He Bei piten-
Hs cyay OyJ10 MPUIHHSATO HAa KOPHCTb PEJIrifiHUX rpoMaf,
SIKi MaJIM CBOI BiJMiHHi TOTJISIAH, aJie AyMKa Mpo Te,

IO Ypsi HE Ma€ Mpasa 3a e KapartH, i JOCi JIMAEThCS
HE3MIHHO NPABUJIBHO, SIK 1 II'ITAECAT POKIB TOMY, SK i
TOMi, KOJI 0yJI0 3aCHOBAHO HALIY EPXKABY.

* * *

Pestirist mponoBXKye BifirpaBaTH BaXJIMBY POJib Y TPO-
MaJICbKOMY il ocoOucTOMY KUTTi rpoMazisaH CroJtyueHux
IMraris. [lexTo BBaXae, 110 BOHA MOBUHHA BiirpaBaTH
OLIBIIY POJTb Y ACpIKABHUX CIPaBAaX, iHII MArOTh 30BCIM
NpPOTHJIEKHY OyMKY. [IpaBo3HaBLi, BUeHi, 3aKOHOTBOPLI
Ta IOPHUCTH MPOOBXKYIOTD CEpeyaTncsi, ie K Mae OyTH
MPOKJIAICHO MEXKY MiXK [iSUIbHICTIO LEPKBH Ta Jep;KaBu
1 MK aJeKO0 MOXYTb 3aXOIUTH OKpeMi peJiiriiini rpymu,
cnoBifytoun cBoro Bipy. Lli 00roBopeHHs CTOCYIOTBCS
CaMol CyTi JEMOKpPaTHYHUX MpoLeciB. [laieKo He 3aBXKIu
BOHHU BEyTb 10 KOHCEHCYCY, i, 3pO3YMiJI0, HIXTO HE
MOXKE CTaTH NMEPEMOXKIEM B yCIX LMX JUCKYCidX. Aje
IMPICTD 1 EHTY3ia3M, 3 SKUMH aMepHKaHii OepyThb
ydacTb y X jaedaTax, TaK caMo SIK BOHH OOTOBOPIOIOTH
i 0OMeKeHHs cBOOOAM CJIOBA, — LE Te, 1O POOUTH CBO-
Oomu, rapantoBani Koncruryuiero, e minmimmvm. Cao-
0oma BipOCTIOBIAHHS — Lie He aOCTpaKTHUI imeas a1t
AMEpPHKAHILB, 1€ i € T¢ KUBE BTIJICHHS CBOOOMM, 3 SIKUM
BOHH IOJICHHO CTHKAIOTBCSI Y CBOEMY KHTTI. ]
JIITEPATYPA JUVIA JOKJIAJHIIIOT O O3HAHOMJIEHHA 3 TEMOIO:!

Gregg Ivers, Redefining the First Freedom: The Supreme Court and
the Consolidation of State Power [I'perr Aiisepc. HoBe Bu3HaueHHs
nepiuoi cBodoau: Bepxosuuii Cya i KOHCOJTAaList AepKaBHOI BJia-
] (New Brunswick: Transaction Books, 1993).

Leonard W. Levy, The Establishment Clause: Religion and the First
Amendment [Jleonapa B. Jlesi. Ilynkt nonpasku go Koncrurywii,
o 32160p0H$I€ KOHI‘pCCOBi BUOABATH 3aKOHH, SIKI BCTAHOBJIIOKOTh
nepzKapHy pesirito. Pesirist i ITepwa nonpaska] (2nd ed., Chapel
Hill: University of North Carolina Press, 1994).

John T. Noonan, Jr., The Lustre of Our Country: The American
Experience of Religious Freedom [[{xxon T. HyHen mosiopuumii.
CnaBa Hamoi KpaiHn: aMepHKaHChbKHil DOCBif pesiiriiinoi cBobomm]
(Berkeley: University of California Press, 1988).

Frank J. Sorauf, The Wall of Separation: The Constitutional Politics
of Church and State [M@penk [Ixeii Copod. CriHa po3’eaHaHHsL.
Koncruryuiiina nostituka uepksn i aepxasu] (Princeton: Princeton
University Press, 1976).

Melvin 1. Urofsky, Religious Freedom [Messiu 1. Ypodeki. Pesiriii-
Ha cBoOoma] (Santa Barbara: ABC-CLIO, 2002).
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- ITEpmA nonPABKA 10 KoHctutyii CHIA

KIIO 1 € MpaBo, SIK€ HalBHUILE HIHYETHCST Y

JEMOKPAaTHYHOMY CYCIJICTBI, TO L€ PABO

- cBo0ofa cJ10Ba. 3HaTHICTb IPOMASHUHA
BHCJIOBJIIOBATH CBOIO AYMKY, KUAQTH BUKJIHK yCTaJle-
HUM TOJIITHYHHM TOTJIAAaM CBOTO Yacy, KPHTHKYBATH
NOJIITHKY ypSAMy, He OOSUICh HAPA3HTHCS HA 3yCTpid-
Hi 3BHHYBAUEHHs 3 OOKY [epiKaBH, - CaMe y LbOMY
TMOJISITa€ CyTHICHA BIAMIHHICTb MK XXHTTSM Y BiJIbHIl
KpaiHi Ta y KpaiHi, ae manye aukrarypa. Cyaas Bepxos-
Horo Cyny benmxamin Kapaoso, sikuil BUKOHYBaB CBOI
000B’s13ku Mix 1932 Ta 1938 poxamu, mocTaBuUB IPaBo
Ha CBOOOJly €JI0Ba Ha YiJIbHE MICLle Y MAHTEOHi MpaB
JIFOZIUHY 1, 30KpeMa, CKa3aB, 10 «CBOOOMAA CJIOBA... - Lie
HEeoOXiiHa mepeayMoBa [Jis 3MIHCHEHHS PAKTHYHO BCiX
IHIIMX CBOOOM».

Xoua aMmepHKaHLi BBaKAOTb, IO CBOOOAA CJIOBA €
OCHOBOIO IEMOKPATil, IPOTE BOHH HE MOrOIKYHOTHCS
3 TiM, o [lepima monpaBka Moxe OyTH BHKOPHCTaHA
TaK IHPOKO IS 3aXHUCTY BHCJIOBJTIOBAHD Pi3HOTO
cnpsiMyBaHHs. Ui MOBMHHA BOHA 3aXMIIATH BUCJIOBJIIO-
BAHHS, CIIOBHEHI HEHABHCTI MPOTH MEBHUX ETHIYHUX
yy peJiriiinux rpoman? Un BoHa 3axullae «BOHOBHMYI
3aKJIMKH», SKI MOXKYTb MiJHATH JIFOACH Ha 3MificHeH-
HS HacHIbcTBA? Yu HEMpPHCTOIHI MaTepiam TaKOK
nepeOyBatOTh M 3aXMCHOK napacoJibkoto Ilepioi
nonpaBku? u KOMepuiiiHi NPOMOBH, peKJiama Ta iHIi
CyNyTHI MaTepiau, sKi BUKOPUCTOBYIOTb KOMIAHII,
TaKoxX MaroTh Oytn 3axuiueHi Koncruryuiero? Ipo-
TACOM KiJIbKOX OCTAaHHIX JECSATHJITH HABKOJIO LHX
MUTaHb TOUMJIHCA MOCTIiiHI Cymepeyuku SK B ypsmi, Tak
i cepen rPOMAZCHKOCTI, i B 0araThoxX BUMagKax Tak i
HE BHasiocs AocArTH 3romu. OHaK y HAC Iie He BHKJIH-
Kae Hi NOJUBY, Hi 3aHENMOKOEHHS. [IOHATTS «cBOOOAN»
NOCTiHO PO3BUBAEThLCS, 1 B Mipy TOro, K Meped HaMu
NOCTaBATHMYTD HOBI ifei, TpuBaTHMeE i IX OOrOBOPEHHS.
Hanprktaz, BUHEKHEHHS [HTEpHETY MOCTABIJIO MEpen
CYCIJTbCTBOM UHMAaJIO 3aMHTaHb IOAO TOTO, IO CaMe y
CYUYaCHOMY CYCMiJIbCTBI 03HAUA€ 3aXHCT CBOOOIM CJIOBA
3a gonomoroto Ilepioi nonpasku.
* *
CgoOona cj10Ba He 3aBXKAH Oy/1a TAKHM BCEOXOIMHHM

npaBoMm, K HuHi. Kosm y cepemuni 18 crositrs cep
Binbsam baekcroyn HamucaB cBoi 3Hamennti «KomenTa-
pi 10 3akoHiB AHIJIii», BiH BU3HAUHB CBOOOIY CJIOBA
SIK I0CYmHICMb NOnepedHb0eo 0omedxncenns. Bin MaB
Ha yBasi, O ypsifl HE MOXeE 3a00pOHUTH Oyab-KOMY
BUCJIOBJIFOBATH YH APYKYBAaTH T€, y IO BiH BipHTb.
Ane Ko s 0coda ONPHJIFOIAHKIIA CBOI yMKH, BOHA
MOKe OyTH MOKapaHOW B pa3i, KOJIM TaKi BHCJIOBJIO-
BaHH: 3a00poHeHi. AHrJiiiui, 5K i JaBHI IpeKH, 3aKo-
HOZIaBYO 3aMpOBauIM 3a00pOHY TPbOX BHAIB BUCJIOB-
JIIOBaHb - aHTHYPSAOBY ariTanito (KpUTHKY YpsAy),

*

00MOBY (KpUTHKY 0COOHM) Ta GOrOXYJIbCTBO (KPHTUKY
peirii). KoxHe Take BHCJIOBJIIOBAHHS BOHH Ha3HBaJsIH
«aucKkpeauTauist». OnHa 3 WX TPbOX 3a00pPOH HalBaX-
JIMBIIIA 3 TOYKH 30pY AOCSTHEHHS MOJITHYHOI CBOOO.H,
e - aHTHypsgosa aritauis. Cnpasa B TOMy, IO y Ti
YacH, Ko KuB bJIeKCTOYH, MpaB/isiua eJliTa BBaKaJa,
o Oyab-sKa KPUTHKA YPSIAy UM HOro NpeaCTaBHUKIB,
HABIMb KOJIU B0HA NPAsOUsA, PyiiHye rpoMaChKuil
NOpSAOK, MAPUBAIOYH JO0Bipy 10 ypsay. I xoua ypsn,
SK BBaKaB BJieKCTOYH, He Mir 3a00pOHHTH I'POMaISHH-
HOBI ceOe KPUTHKYBATH, BiH Mil' TOKapaTH LbOTO I'Po-
MaJsIHUHA TICJIs TOrO, SIK TOH Le 3pOOHTb.

[Iporsrom 17 i 18 cronite bpuranceka KopoHa po3-
TJIIHYJ1a COTHI CHpaB 3a 3BHHYBAUCHHSMHU B aHTHYDSIIO-
Biil aritauii, 3aBXKa1 BUHOCSUM APAKOHIBCbKi BUPOKH.
Kosm Binbsim TBiH NporoJiocus, Mo rpoMasiHi MarOTh
TMpaBo MOBCTABATH MPOTH YPsIdy, HOro Oys10 3aaperuTo-
BAHO i BU3HAHO BUHHAM Y 3aKJIMKaX OO MOBCTAHHS Ta
B «ysIBJIEHHI cMepTi Koposisi». Cyn 3acyauB #oro 10
CTpaTH yepe3 MOBIlIaHHS, KACTpaLil, BUIOTPOLICHHS,
YeTBEPTYBaHHS, a TAKOX [0 BiApyOaHHs rososu. 3a
HASBHOCTI MEPCHEKTHUBH TAKOro MOKApaHHS mic/isl myo.Jti-
il Garato BaKmIa.

Ilepecenenui 3 AnrJii, siki npuOyBayu B [TiBHiuHY
AmepuKy, puHec M i3 co000 1 aHrJlilchbKe 3aKOHOAAB-
ctBo. OHAK MPAKTHYHO Bigpasy BUSBHUJIACS HEBiAMO-
BIHICTb MIX TEOpI€l0 i NPAKTHKO0, MiXK MUCAHUMU
3aKOHAMHU 1 THM, $IK iX 3aCTOCOBYBa/M. 3aKOHOOaBUi
300pH KOJIOHIil MPHIHSIIN YAMAJIO MOJIOKEHb, SIKi
perJiaMeHTyBaJIH BUCJIOBJIFOBAHHS TPOMA[ISH, IPOTE
Hi KOpOJIIBCbKi I'yOEpHATOPH, Hi MICLEBI CyaH HE BUSB-
JISLM BEJIUKOI CTApaHHOCTI Y 1X 3acTocyBaHHi. bisbiue
TOro, CUPAIOYHCh Ha BigoMmy cnpaBy [lxkoHa [Terepa
3enrepa (po Hel HTHMETbCS AOKJIA[HILIE Y PO3ALI
«CBobona ApyKy»), KOJIOHICTH BBEJIH TIOHATTS — MPaB-
Ja K 3aXHCT Bifl 3BUHYBaueHb y 3aKJIHKaxX OO OYHTY.
Tax, rpomazsiHiHa i Aaji MOXKHA 0yJ10 3BUHYBauyBaTH,
SKIIO BiH KPUTHKYBAB YpsA UM HOro NpeiCTaBHUKIB,
aJie Temep 3aXMCHUK Mir HAAaTH CBiAUYEHHS MpaBAOMBOCTI
UX TBEPAXKEHD, 1 MPUCSAKHI BXKE MaJIi BU3HAUNTH CTY-
MiHb iX OOTPYHTOBAHOCTI.

Biaroni, ko 0yJi0 patucdikoBano Ilepury mompas-
Ky («KoHrpec He MOXKe YXBAJIUTH JKOMHOTO 3aKOHY...
sKuil Ou 0OMexKyBaB cBoOoay cJ0Ba...») y 1791 porii,
i ax po mouatky Ilepwoi cBiToBoi Biitnu KoHrpec
NpUiiHAB JIMIIE OfIMH 3aKOH 00 OOMEXKEeHHS CBOOOIN
cs10Ba — AKT mpo mifgOyproBaHHS 10 MOBCTAHHS Bifl
1798 poky. Lle OyB moraHo npoayMaHuil 3aKoH, 110
3’SBHBCSI B yMOBax YsBHOI BiiiHU i3 (DpaHui€to, TepMiH
Oil KOro 3aKiHuMBCS 3a TpU pokH. I Xoua neil 3aKoH
0yJI0 IIPOKO 1 CIpaBe/INBO PO3KPUTHKOBAHO, NMPOTE
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HEOOXiTHO 3a3HAYNTH, LIO Y HbOMY OYyJIO BHKOPHCTAHO
NOHATTS «MPaBAa» 3 METOI OOrPYHTYBaHHS 3aXHCTY.
Ilin vac I'pomapsucekoi Biiinu y CIIA 1861-1865

pp. TakoX OyJI0 MPHIHATO KijJIbKa HEBEJMKHX perJia-
MEHTAL{HUX aKTiB, CIIPSIMOBAHUX MPOTH 3aKJIMKIB [0
noscTanHs. OfHaK MmicJisl NpUIHATTS AKTa NPOTH LIMH-
ryHiB y 1917 pomi it AKTa IpoTH MigOyprOBAHHS 1O
noscTanHs y 1918 poui B cycnibeTBi 0ys10 po3moyaTo
cepiio3He OOTOBOPEHHST TOr0, LI0 HACHPABAl O3HAYAE
naparpad npo cBodoay cjosa Ilepuroi monpaBku a0
Koncruryuii. Ile 00roBopenHst 0yJ10 BiIKpUTHM, 1 Y
HBOMY B3$JI0 YYacTb YHMaJlo aMepukaHuis, KoHrpec i
IIpe3unenr, asie, KpiM TOTO, HOro MOYAJIH 0OrOBOPIOBA-
TH i B CyJax.

[Mepwi cnpasu, o moTpamiyiu Ha po3rysang oo Bep-
xoBHOro Cyny, 3°sIBUJIHCS SIK 3aXOAH AJISL NOAOJIAHHS
Bajl y apMil Ta gK KpHTHKa ypsay. I cyn zatBepaus ix
ime Ha mouvartkosiil crapii. Cyani MOTHBYBAJIM Lie THM,
10 X0o4a cBOOO/A €JI0Ba - L€ NMPABUJIO, IPOTE BOHO HE
€ abCOJTIOTHHM, i y MEBHi Mepioau, 0COOJIMBO Mif Jac
BiifHH, cBOOOJA €JI0BA MOXKE OyTH OOMEKEHON 3aJ1s
rPOMaaChKOro Aoopa.
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Mu npunyckxaemo, wo y 6aecamvox micysx i’y 3euuai-
HUl uac eionoeioaui, Koo e060puUnu éce me, wo OyJo
ckasawe y npocnekmi [Opowypi), 3anumanucs 6 pamkax
C60ix KoHcmumyyiinux npas. Ane 0cobnueocmi KoJCHOV
0ii 3anexcamn 6i0 0Ocmasun, y sKux 601a 8i06ysacmoCs.
SAxnaiicysopiue 00mpumanis npasa Ha c60600y c06a
He 3axucmumb JI0OUHY, sKa UKIu4e NaKiKy 6 meampi
3YMUCHO HeNpasousUMI Kpukamu npo nocexcy. Tomy
6 KOJICHOMY 6UnaodKy 6UHUKAE NUMAHHSA, 14U NEGHI CJ106a
62ICUMO 3G MAKuXx 0OCMAgUH i MAromb Maxy npupooy, o
B0HU CIMAHOBJLAMb 3DO3YMLILY | CNPABHCHIO Hebe3nexy i
0 80HU 3a80a0ymb 3HaurHol wikoou, sikiii Konepec mae
npaso 3anobiemu. Lle numanns nabnudxcenns i cmyne-
1. Konu Oepocasa nepebysae y cmati éiiinu, 6azamo
peuel, SIKi MOJICHA CKA3aMU Y MUPHUI 4ac, MOXCYmb
cmamuy nepeuwkooor it 3ycuinim 0o nepemoeu. Tooc
NeBHI BUCTIOBIIIOB8AHKS. HE MOACHA 86AACAMIU NPURYCU-
Mumu nid uac itinu. Came momy ’coder cyd He moxce
po3ensoamu ix sk maii, Wo nepe6ysaromy nio 3aXucmom
KOHCMumyyilinoeo npaea.

BanpoBamxkennii X0JIMCOM KpUTepiil «3po3yMina i
CHpaBXKHS HeOe3neKa», 30aBaJiocs, MICTHB Y o0l -
Ookmii ceHe. Tak, ¢cB0OOaa BUCJIOBJIOBAHHS TTOBHHHA
icHyBaTH, TIpOTE Ie HE MOXKE OyTH abCOJTFOTHA CBOOO-

na. 3n0poBuil Ty3A (3BHYAiHO, HEOOXiOHO MOKapaTH
TOTO, XTO KPUYATHME CJIOBO «IOJKEXKa» Y MepernoBHe-
HOMY TeaTpi) TaK caMo, K i KpaiiHs oOcTaBHHA Bili-
CbKOBOTO CTaHy, BUMAra€ neBHOIO OOMEXKEHHS BHCJIOB-
JitoBaHb. ToMy KpuTepiil «3po3ymisa i cpaBxKH:
HeOe3neKa» BUKOPUCTOBYBABCS TAaK UM iHAKILIE CyAaMH
npotsaroM HactymHux 50 pokiB. Bin 6yB miskom 3pyd-
HHEM 1 3pO3yMUIUM Y BHIIQAKaX, KOJIH HEOOXigHO 0YyJI0
BH3HAYHTH MEXi CBOOOMM CJIOBA, SIKi HE MOXKHA 0yJ10
nepectynati. [IpoTe i3 caMoro movyatky 3 UM KpuUTepi-
€M BUHUKAJIH CEepiO3Hi NpoOJIeMH, a/’Ke TPaIuLis CBO-
Oomu csoBa y CIIIA Oysia HACTLIBKM MOTYZKHOLO, IO
BiH MiJaBaBCS CYBOPill KPHTHII 3 OOKY MPOTHBHIKIB
ypsay, SKHil NPOBaaUB KaMMaHi0 MPOTH KPUTHKIB Biil-
HH, & TaKOXK J0OMAraBscs ii MATPUMKH 3 OOKY Cymy.
OmuH i3 HAlMyuHIMKX TOJIOCIB B icTOpil 6OpOTHOM 32
CBOOO/Y CJIOBA HaJsIeKaB MOMipPKOBaHOMY mpodecopy
npasa 3 ['apeapacekoro yHiBepcutery 3axapii Tadi,
MOJIOAILIOMY HAIIAKY 3aMOXKHOIO 1 MOBaKAHOTO POAY,
SIKHil TIPOTSTOM yYCbOrO CBOTO JKUTTSI 3aXHIIAB MPABO
JIFOfiell TOBOPHTH Te, Y 1O BOHH BipsTb, 6€3 OrJisimy
Ha MOXJTHBI penpecii 3 60Ky ypsiay. Bin npomoHyBaB
Te, WO A/ 0araThoX JIFOMEH 1 TOM, 1 HIHI 31aBaJIOCs
PaUKaIbHOM ifie€ro, — cBOOOA CJI0BA MOBHHHA 3aJIMILIA-
THCS TaKOK HABITh 1 Mif Yac BiliHM, HABITh TOMI, KOJIH
IPUCTPACTI BUPYIOTb, 0O caMe TOZi JIHOAH AKHAHO1/IbLIE
noTpeOYIOTh IyTH apryMeHTH 3 000X OOKiB, a He JILIe
Te, IO YpsIA XOue CKazaTH M.
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Mu maxkoorc He modicemo siOKurymu eems c60600y cJio-
64, NOCUNIAIOYUCD HA Me, W0 HUH Ude eidna i Koncmumy-
yis naoae Konepecosi 0o0amkoay énady mobinizysamu
aiiicoko. Ilepuy nonpagky yknanu jir00u, ki Miibku-Ho
npoviuy uepes ailiry. Axujo ye x04 wjo-Heby0b 3HAUUMD,
e NOBUHHO 0OMedicumu my énaoy, sikoro Hadinenui Kon-
epec, ockinoku Konepec ne mooice mamu inwioi enaou. Lle
Mae cmocysamucs i 0isibHocmi ypA0y y mil 4acmuHi,
Oe 8it BUABTIAE NPACHEHHS 6MPYYAMUCS Y LTbHULL nepe-
bic 062080penH s, 0COOIUBO Y BUNADKAX JIUCIYBAHHS NO
nowmi ma numans 6e0eHH GiliHY.

Came maxkoro € nacnpagdi c60600a cnoea. OOnum
i3 Halleaxcausiuux 3a80aHb CYCNiJIbcmea ma yp Aoy €
Dpo3Kpumms i nNOWuperHs npagou wooo npobiem, ki
Maromb 3azanvre 3nauenns. Le peanvro minsku mooi,
KOJUU € MOJICTIUBICIL 0OMIHIOBAMUCS OYMKAMU 6e3 JHCOO-
Hux obmedxcens. Konu cuny euxopucmano sk apeymenm,
MO YIIKOM MOXNCTIUBO, WO ii 6YTI0 6UKOPUCMAHO SK HA
6oyi npasdu, max i Ha Goyi OpexHi, i moodi npaseda max 4u
inaxwe empayac éci céoi nepesaeu. Tum uacom yps0 mae
iHwi 3a60ann s, Sk-om: niompumyeamu nops0okK, Haeua-
muy M0J100b, 3aXUWamy Kpairny 6i0 Hanadis 3306Hi. Binb-
He 00eosopents ino0i cmae Ha nepewkodi 30ilicHerH s
Yux 3a60amy, i came mym mpeda 3Haxo0umu nompioHy
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DpisHoeaey, 36epieatouu c60600y coea. OdHak c60600a
cJi06a nosurHa bazamo eaxcumu na yux mepe3sax. Ilep-
Ua nonpaexa HA0Ae HeoOXIOHI CUIU OJ15 6UABTIEHHS MO
muuroi myopocmi.

Came mony nio uac itinu cn060 mae 6ymu 6inbHUM,
Kpim mux eunaokie, KoJiu 60HO Hece 6Ky i NPAMy 3aepo-
3y 6MPY4AHHSA Y Xi0 6e0eHH S GiliHU.

Yachi cchopmy iroBaB Li ApryMEHTH 1I¢ paHilie y
CBOIX CTAaTTSX, a 3rOA0OM 3yCTpiBcs i3 X0JIMCOM i mepe-
KOHaB iforo, 1o Toil OyB He MpaBHii, BAHOCSUN BHPOK
y cnpasi Illenka. I Ko/ mi3Hilue, TOro X poky, iHia
CIpaBa Mpo aHTHYPSIOOBY AiSUIBHICTD MOCTAsa Mepen
CyIOM, OiIbLIICTD MPUCSKHUX BUKOPHCTAJIA KPHTEpiil
«3p03yMiJsa i cpaBxkHs HeOe3neka» AJIs TOro, 1od
BU3HATH IIPOBHHY 3BHHYBAUEHOTO Y CKOEHHI LbOTO 3J10-
upny. IIpote, SK lie HE AUBHO, caMe aBTOpP LbOro Kpure-
pito cynns Jlyic [1. Bpanpeiic pa3om 3i cBOiMH KoJiera-
MH BHCJIOBUB iJIKOBUTY HE3rOAY i3 M.
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I[lepecnioysanns 3a 6UCTIO8TIBAHHSL CB0IX NOENA0I6
€ 0J151 MeHe YinKom JiociuHuM. SKkujo eu He Maeme Hoo-
HUX CYMHigig w000 moeo, YuM éu 6onodieme, abo wooo
671ACHOI CUNU i X0ueme 3a 6CSKY YiHy ompumamu nee-
HUll pe3ysibmam, 8u, Haneero, 6ydeme 6UCTIOBII08AMU
baxcanHs 3a 3aKOHOM | HaMA2amUcs Gi0KuHymu 6yOb-
siuil cnpomus. ko éu do3éonume cobi susgumu cnpo-
MU6 CJI08ECHO, MUM 6U HiOU 6U3Hacme, wo dymaeme,
Oyyimmo cnoea He matoms cunu. Lle 6yno 6 me came,
SKOU H0J108iK CKA3a8, wo 6K HA0A8 KOJLy K6AOPAMHOL
dopmu, uu wo eac 306cim e mypoye pezynbmam, abo eu
CyMHisaemecs y €60iii Cusi uu 'y momy, uum 6u 60J100ie-
me. Ane kosu Ji00U 3p0O3yMitoms, wo 3 4acom bacamo
bopyis 3a3HANI0 NOPA3KYU, 60HU PAHO YU Ni3HO YCEIOOM-
JISimb, W0 00Cs2mu 6aNCAHOi Memu 3HAYHO npocmiule,
SKWO 3anpoeacumu i 6ciniko niompumyeamu GiibHuil
00min Oymramu. I wo naiikpawe npasda 8us6IAEMbCS
mawm, Oe 8i00ysaembC s GiyibHe 3MAEAHHS OYMOK, | WO
came npaeoa i € CNpaedxCHiM NiOZPyHMAM OJ18 Mo2o,
W06 60HU De3neyHo 6MiNUIIY C80T OANCAHKA Y JHCUMM A,
Io cymi, ye i € conosre meopemuure nidepyHms Hauoi
Koncmumyyii. Lle cnpaedi excnepumernm, sk, 3peuwmoro,
excnepumenmom € i éce naue dcummsi. Ilopoxy, sk e
WOOHS, MU CIABUMO KA KAPMTY HAWE CNACIHK S, Kepyio-
YUCH SKUMUCH NPOPOYMBAMHY, 3ACHOBAHUMY HA He)O-

cmamuboMy 3narHi cnpasu. Jloku yeil ekcnepumenm €
YACMUHOTO CUCTEMU, Y SKill MU JHCUBEMO, 5L 66AXACATO, UJO
MU NOBUHHI OYmu HA036UMAIHO NUTILHUMYU Y GOpOMbOI
npomu Cnpo6 nepewKxooumy UCTI08JeHHI0 NOeNS0i8, SKi
BUKTIUKAIOMb Y HAC 02Uy i MOJICYMb npusecmu 00 3a2u-
Oeuti, kKpim mux 6uUnaokie, KoJiu 60HU HACMINbKU Hebe3ney-
Hi, W0 6UMA2aomb He2ailHoeo 6MPYHAHHA HA 3aKOHHUX
niocmaeax, Momy wo Juue Makum YUHOM MOXCHA 6P Si-
myeamu kpainy. S abcoomno He 3200eH i3 apeymenma-
Mu ypa0y, wo Ilepuwa nonpaska mpakmye 36ury8a4ents
Y 3aKnuKax 00 NOBCMAHHS 6i0N0BGIOHO 00 36UHAEE020
npasa. Ha moro Oymky, icmopis 0ae wam 306cim npomu-
JiedrcHi npuxnaou. A enuboxo nepexonanuii, wo Cnony-
ueni lllmamu npomsieom dec Smunimo ChoKymyeanu me,
wo 60Hu npuiinsau Akm npo nidbyproéants 0o noscman-
#3610 1798 poky, i 6idwiodosysanu 30umky, SKux 6it
3a60as. Jluwe Kpaiins HeoOXiOHicmb i s6Ha Hebe3nexa
MO2JIU CPUMUHUMY 3MIHU Y MPAKMYBAHH] NOKAMMS
3JIUX HAMIDIG | CMEOpUMU UHSMKY NPU NPULHAMML Yb0-
20 00HO3HauHo020 nosiodcenns.: «Konepec ne modice yxea-
JUUMU HCOOHOO 3AKOHY... KUl OU 00Medncysas c60600y
c106a». 36uuaiino, s 2060pI0 Jwue NPO BUCTIO8TIEHHS.
mux noensdie i 0yMoK, sKi 6YJi0 came mym 6UKIA0EHO, i
5 WKOOYF0, WO He MOCY nepeKoHugiue 008ecmi C60r0
BNEGHEHICIL Y MOMY, WO Y YbOMY 36UHYEAUYEATIHOMY
axmi eionoeioaui 6y no3baenieHi c60eo npaesa 3eioHo i3
Koncmumyyieto Cnonyuenux Hlmamis.

Hesrony Xosmca y cnpasi «AGpamc npotu CIIA»,
SK NPABUJIO, BBAXKAIOTb HEPIIIM MPELENEHTOM, KOJIU
Bepxosrnii Cyn BHCJIOBHB CBOKO JyMKY CTOCOBHO TOTO,
10 CBOOOMA CJI0BA € KJIFOYOBHM MPABOM y AEMOKpa-
THYHOMY CYCIiJIBCTBI, 1 BUCJIOBUB PO3YMiHHS MOHSTTS
JEMOKpaTii, 3aCHOBaHE Ha BIJIbHOMY OOMiHi yMKa-
mu. Jleski ifel MoXyTb OyTd HENMomyJIAPHUMH, AesKi
MOXKYTb HOPYLIYBaTH JIa[ Y CYCILIbCTBI, a AesKi B3a-
raji MOXYTb OYTH TOMHJIKOBUMH. AJie B CYCILJIbCTBI,
e MaHy€e AeMOKPATHYHHil J1a[, YCIM LM ifesIM MOXKHA
JaTH OJHAKOBHI IIaHC OYTH MOUYYTHMH 3 HAMIE HA Te,
IO Ti 3 HUX, Ki € 00JIyHUMH, HETiAHUMH 1 HENOTpiO-
HUMH, OyAyTb BifIKMHYTi BapTiCHUIMH iA€SIMH, IO CIIPU-
SII0Tb POTPECOB] il PO3BUTKY AEMOKpATii. AHaJIoris i3
PHHKOM, 3aIpONOHOBaHA X0JIMCOM, NMPHBAdIBA AT
0arathox Jmofieil, 00 BOHH BBAJKaKOTh, 10 BOHA MiATpH-
MYE iCHYBaHHsI iHTEJIEKTYaJIbHOI CBOOOIN.

«PuHOK ifeii». Ll Teopist TaKoX MOB’s3aHa 3 OCHOB-
HUMH 3acaJjaMil JeMOKPpaTii i 10 CyTi 03HaYae, 1o
JIIOAM MArOTh NPABO caMi NMpuiiMaTH pilueHHs. [{Ba
croirts ToMmy Tomac JIxxeddepcoH 3acHOBYBaB CBOKO
BipYy B JEMOKPATit0 Ha 3ATHOCTI JIFOAEH NMPaBUIILHO
BH3HAYATUCS 3 TUM, K BOHI MaroTb 4nHuTH. Cami
JIFOIM, A HE IXHi MPaBUTEJIi, MOBHHHI BU3HAYATH OCHOBHI
npo0JIeMH CbOTOJEHHSI, BUKOPHCTOBYIOUH NIPABO BiJIb-
HOTO OOrOBOPEHHS, SIKE CYNPOBOAXKYETCS BLIbHUM
BHOOpOM. SIKINO ofjHa rpyma Oyne oOMeXKeHa y MOXK-
JIMBOCTI BHPaKaTH CBOI QyMKH, 60 BOHH MOXYTb OyTH
pO3IiHeH] K 00pa3JiiBi, TO IPOMACHKICTh 3arajaoMm
Oyze mo30aBJieHa 3MOTH PO3IJISIHYTH BECh KOMILJIEKC
hakTiB 1 Teopiii, HeoOXiAHUX il AJIT TOrO, OO MPUHHS-
TU pilleHH, sSIKe NMPUBEAe A0 HAHKpallMX HACJIiAKIB.
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Ani XosMc, aHi iHUI HOro KoJiern HiKoJIM He TpoIo-
HYBaJI TOTO, 100 He 0YJI0 KOOHHX OOMEXKEHb BHCJIOB-
JIFOBAHHS, aJie BOHM pafle, K MH L¢ 3rOf0M MOOayvH-
MO B 0OrOBOpEHHI, 110 BXKE TPHBAE KiJIbKa ACCATHJIITH
MiApsIA, HaMaraJucsl NPOBECTH MEXY MiX CJIOBaMH,
BUIOJIOLICHHS SIKHX 3aXMILIEHE 3aKOHOM, i THMH, LIO HE
MOXKYTb MaTH TaKOrO 3aXHCTy. B OCHOBi BChOrO LbOTO
00TrOBOPEHHS JIEXKHUTh 3aMUTAHHS: «1OMy MH NOBHHHI
KOHCTHTYLIHO 3aXHMILATH CaMe Li BUCJIOBJIOBAHH:?»
OpHa i3 cep BUCJIOBJIFOBAHHS, CTOCOBHO SIKOi 0YJI10
JOCSTHYTO KOHCEHCYCY 1 siKa mepeOyBae Mif 3axuc-
ToM maparpacis Ilepiioi nompaBku, 1O CTOCYKOThCS
CBOOOIM CJIOBA, — Le 3aXHCT CBOOON BUCJIOBJIIOBAHD
nostiTHuHOro 3Micty. Lle 6ys0 3pobseHo Tomy, o, K
BBaxxam 1we [xeddepcon i Menicon, 6e3 cBodomu
IPOTOJIOIIEHHS TIOJTITHYHHX MPOMOB AEMOKPATHUHE CYC-
MiJIbCTBO HE MOXKe icHyBaTH. OCHOBO LIUX MOTJISIIB
1 Joci B aMepUKAHCBKiil icTOpii 3a/IMIIAEThCST OOTPYH-
TyBaHHs, naHe Jlicom [[. Bpanpeiicom y crpasi oo
PO3IJIY 3aKOHY TMPO aHTHYPSAOBY ariTawilo.

bisbwicTp usieHiB cyay, BUKOPHCTABIINM KPUTEPIil «3po-
3yMisia i cpaBxKHs HeOe3neka», Biu3HaM 3akoH Kasi-
¢hopHii Mpo 3aKJIMKK [0 MOBCTAHHS 32 KOHCTUTYLiHHHUI,
TOMY 10 Y HbOMY CTBEPHKYBAJIOCH, 1IO AePXKaBa M€
MPaBo MOKAPATH THX, XTO 3JIOBJKUBAE CBOIM NMPABOM Ha
CBOOOMY CJIOBA, «BKMBAKOYH CJIOBA, BOPOXKIi LIOAO IPo-
MaJICBKOT0 100po0YyTY, IO € MiAOYPIOBAHHIM 0 CKOEH-
HSl 3JIOUHHY, MOPYLIEHHS MPOMACHKOrO CMOKOK UM CTa-
HOBUTb HEOE3MeKy AJISl ypsiy 4epe3 3aKJKH 0 HOro
noBaJieHHs1». bpanpeiic, K i Xosmc, He MOroauBes 3
UM BUCHOBKOM. ¥ CBOiil IpoMoBi bpaHnzeiic HaBiTh 3Mir
MOKa3aT 3B’s130K MiXK [Iepiioro monpaBKoo Ta MOJITHY-
HOIO IEMOKPpATI€H, 1, K mi3Hime Big3HauaB Kapnoso,
oMy 1ie CrpaBQi BOAJIOCS, IO CTaJI0 «HEOOXiTHOK YMO-
BOKO» ICHYBaHHS BCIX iHILMX MpaB i CBOOOM.

enpabi < DBimui npoma
womany %&6’7&6}&%»

71927 p2

/Jlns moeo, wob 3po6umu npasuibHi 6UCHO8KYU U000
yiei cnpaeu, Mu NOBUKHI YCEIOOMUMU, HOMY 0epIHCcasa
3a36uuaii He BUKOPUCMOBYE CUTU Ol MOeo, Wjob 3abo-
DOHUMY NOWUPEHHS DI3HUX COYIATILHUX, EKOHOMIYHUX
Uy NOJIIMUYHUX no2s0ie, Ki 3 mouku 30py Glnbuocni
ujieHi6 HAWO20 CYCRIIbCMEa € 00JIYOHUMU T MOJKCYMb
npu3gecmu 00 HeeamuerUX HacIi0Kig.

Ti, xmo eubopos Hauty He3a1edHCHICMb, BIpUU, WO
207106HUM 0008’ A3K0M Oepoicagu € 3abe3newumu JioOUHi
GLTILHY MOJCTIUGICHb CaMill po3eueamu c8oi 30ibHocmi,

i o 6 yps0i 0opadua ynkyis mae Oominysamu Hao
sukonagyuoro. Bonu yinyeanu ce0600y i sx memy, i sk
3acib. Bonu esadcanu, wjo c60600a — 20J106HA 3aNOPYKA
Wacms, G CMInUGICMb — 20J108HA 3aNOPYKaA C60600u.
Bonu eipunu ¢ me, wo c60600a oymamu, K mu xoueu, i

eoeopumu me, wo mu OyMacui, € HeoOXiOHOO nepedyMo-
6010 0151 3’ ACY6AHH S | NOWIUPEHH S NOJIIMUYHOL NPasou,
o 6e3 ce0600u cnosa ma c60600u 300pie 062060peHHS
0y0e OapemHuM BUMPAUAHHIAM 4ACY, @ 3a0e3neuerHs
maxoi c60600u 6yOe 3axucmom 6i0 nowupenns Hebesneu-
HUX noens0ie i 00KmpuH, Wo Haibinbwma 3a2po3a ceobo-
0i — ye iHepmHi 2pPOMAOHU, WO ePOMAOCbKe 062080peH-
HS — Ye nosiimuunHuli 0608’30k i Wo ye mae 6ymu 0OHUM
i3 20JI06HUX NPUHYUNIE 0OJIAWIMYEAHHS. AMEPUKAHCHKOZ0
YpA0y. Bonu po3yminu, wo cmarosums HalibiibuLy
Hebe3nexy 015 icHy8anHs 6y0b-5K0i epomadcokoi incmu-
myyii. Boonouac eonu i yceidomi08a.iu, o nop 00K y
CYCNiNIbCME HEMOJCTIUGO 3abe3nenyeamu e 3a 0ono-
MO2OF0 Cpaxy nepeod NOKAPAHHAM 3G H020 NOPYUIEHHS,
Wo Hebe3NnevHo eabMy6amu pO36UMoK OYMKU, HAOIL

ma ys6u, Wo Cmpax nopoOACYE HACUTLCMEO, A HACUTIb-
CMBO NOPOONCYE HEHABUCTD, U0 HEHABUCTL 3A2POJCYE
cmabinbHocmi yp 0y, wo wisx 00 3a2aJibHoi be3nexu
NonS2ae y 30amHOCMi 6iibHO 062080PIO6GMYU MOJICTIUBE
He3a0060J1€HH S, NPONOHYeamy 3a¢co0uU 1020 YHUKHEHH S,
WO HATeXACHUT 3aCib NPomu NOZAKUX NOPAo — ye Xopouki
nopadu. Bonu éipunu y cuny 300poeozo 2.my30y, skui
3’S671€MbCS 30 YMOBU BIOKPUMOCO 002080DEHH S, BOHY
YHUKQJIU 3AMOBUYBAKKS 3AXULYEHOS0 3AKOHOM, DO 88a-
ACATIU Y€ APCYMEHRMOM CUTI 8 fioeo Halieipuiili popmi.

Tepedbauarouu moxcaugicmos npossie mupaHii 3 60Ky
YpA0060i Ginbutocmi, 60Hu éHecau nonpaesku 00 Koncmu-
myyii, SKumu 2apanmyeaiu ca0600y ciosa i ce0600y
360pis.

Jluwe cmpax neped CKOERHAM WKOOU He MOJNCe CaM
no cobi eunpasdamu npueHobIerHs c60600U CJI06a
4y c60600u 360pis. Yon06iku 60MbCA i06OM i MOMY
Cnairoms XCiHoK. Lle 00Ha i3 conosHux PyHkyii cno-
8a — 36LnbHAMU JIIOOUHY 610 nym Ge3271y30ux cmpaxie.
/Jlns moeo, wob eunpasdamu 3a60poty c60600u cioea,
Maroms 6ymu 0ydxce cepiio3Hi niocmasu ma Hebe3neka
mM0o2o, W0 CMAHEMbCS MINCKUT 3J104UH, KO MAKy
3abopony He 3anposadumu. Ilosunni 6ymu eaxcausi
niocmasu 0115 mozo, wob 66adNCamu, wo o4iKyéana
rebe3nexa nacysacmucs. [losurno 6ymu meepde nepexo-
HAHHS, WO 3710, 3KOMY mpeba 3anobiemu, Had36uuaino
cepiioste...

Ti, xmo eubopoe Hawy He3aedHCHICMb 3G OONOMOEOI0
peesoioyii, He 6y b0scy3amu. Bornu ne bosnucs noJi-
muyrux 3min. Bornu ne npaerynu ecmarosumu nopsook
3a paxyHok c600600u. J{nis CMiUeUx, eneenenux y cooi
Ju00eli, Kompi Gipusiu y CUJLY 8iTIbHOZO | 6e3CMPamHozo
002060pEHHS, 5IKe € YACMUHOIO NPAGTIIHKA HAPOOY, He
MoeJi0 icHysamu cepiio3Hoi Hebe3neku 3 0Ky c60600u
71064, 00NOKU 3G2P03a 3714 He NOCMABAJLA HACMITIbKU
DANMO6O, W0 MOCJIA YHEMOJICTIUGUMU NOGHE | 6iTibHe
i 062060penns. I konu npuiiwos 6u uac 3’scysamu 3a
00NOMO2010 8iIbHO20 002080PEHH S Cymb OPexHi ma
0071y0u, 8idéecmu 3710 3G 0ONOMO2O10 3acobig oceimu,
60Hu 6 00panu sk 3anobixcruii 3acié c60600y cnosa, a
He CUIyéane Moe4anns. Jluuie GUHUKHEHH S CNPABICHLOL
Hebe3neku modice eunpasdamu Hacusbcmeo. Tinoku 6
YbOMY pasi MOJCHA npumupumu éa1ady i c0600y. Tak,
HA MOF0 OYMKY, MU MAEMO po3ymimu Hauwy Koncmumy-
yiro. Came momy amepukaryi 3a624C0U Marome MONCIIU-
gicmb cnepeuamucs i3 3aK0HOM, SKWO 6iH HAMACAEMBCS,
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obmedicumu ce0600y cyioéa ma c60600y 300pis, i 00600u-
MU, wo He iCHY€ JCOOHOT Hebe3neky, KA unpasdosyea-
714 6 1020 iCHY8aHHS.

st cynni bpanpeiica HafiBaX/uBilly poJib Y AEMOK-
parii Bimirpae «rpomanstHun». I 171 TOro, mob mo-
CNpaBXKHbOMY BiANOBIAATH BiABEAEHiH oMy poJii, Lei
IPOMA/ITHIH MOBUHEH OpaTH y4acTb y FPOMAICBKOMY
00roBOpEHHI BCIX HallBaXKJIMBILIMX TMpodsieM. [IexTo He
MOXeE POOHMTH 1IbOrO, SIKLIO BiH YN BOHA 0OSITHCS TOBO-
puTH My0JTi4HO a00 Ka3aTH LIOCh 3arajbHO HENPUIHAT-
He. JlesKi He MOXKYTb BU3HAUMTHCS 31 CBOEK MO3MLIE0,
TMOKH iHILI JTFO[IH, MAFOYH Pi3HI MOTJISAN, BUCJIOBJIFOIOTD
cBoi aymkn. OTKe, cBOOOIA CJIOBA € CEpLUEM AEMOKpa-
THYHOTO HPOLECY.

{5t mpaBaa HACTIJIBKH CAMOOYEBH/IHA, LIO 0AraTo XTo
HE MOXKE 3PO3YMITH, UOMY Lie HE € 3arajIbHONPUHHATIM
HaBiTh Ha TepeHax CIIIA, mpore MOSICHEHHS HE TaK BiKe
il BaXKKO 3HAHTH. AJI’KE BIICTOHOBAHHS HEMOMYJISIPHUX
imeil morpedye rpOMaIsTHCBKOI MYZKHOCTI, i, TaK camo,
sk Xosmc i bpanpeiic migkpecsiroBan cBOro vacy,
OL/TBLIICTD MEPEeBaKHO HE XOYE UYTH HOBUX ifiei, 10
KNOQIOTh BUKJIMK Y2K€ 3ara/IbHONPHIHATUM MOTJISAAM.
JIist TOro, o6 3anodirTH 3araJibHiii MOBYAHIN, «OaThKI-
3aCHOBHUKN» i yKJ1amm [leprry monpasky. [Ipuxumm cBo-
0omn OyMKH, SIK TPOTOJIOLIYBaB XOJIMC y CBOEMY BifO-
MOMY BHCTYII, - LIe «HE JIIIE CBOOOA BUCJIOBJTIOBATH
CBOKO IYMKY [UISl THX, XTO MOTOMKYEThCS 3 HAMH, aJie i
cBOOOJA BUTOJIOLIYBATH TYMKH, SKi MU HEHABUONMO.

Ile He Take BXKe il JlerKe MOJIOXKEHHSI, 0COOJIMBO
KOJIU BiOYBaOTbCA SIKICh 3PYLUEHHS Y [AepzKaBi, HAlpH-
KJ1af, BiiiHa. JIocHTb BaKKO O3BOJIUTH THM, XTO 3aXO0-
Ye MOCSTHYTH HA OCHOBU JEMOKpATii, BAKOPHCTOBYBATH
JEMOKpATHYHI 3acO0M /15 CBOTO Hamay. 3BUYAiiHO,

Te, 10 HAMAaraJucs MPUBHECTH Y HAIIE JKUTTS XOJIMC

i bpanpeiic, 0y/10 3HaUHOK MipOK BTPAu€HO Mif yac
«xos10mHOI BiiiHn». Hanpukinui 40-x pokiB ypsia moka-
pas JigepiB Komynictuunoi naprii CIIA 3a npomaranmy
HACHJTBHALIBKOTO MOBAJICHHS YPSIOy Ta BJIALITYBAHHS
3MOBH 3 METOK) MOIIMPEHHS KOMYHi3My. bisbiiicTb
usieHiB Bepxosroro Cyay Cnosyuennx Illtatis, sxuii,
nouuxaroun 3 1920-x pokiB, 3aBXKM AOTPHMYBABCS
JIiHii, mporoJioweHoi Ilepior nonpaBKoo, Ha 3aXUCT
CBOOOMM BHCJIOBJIFOBAHHS, IbOTO Pa3y MeperJitHy I
CBOE CTaBJICHHS. | Xoua cyn BiA3HAumB, 10 aMEpHKAaH-
CbKi KOMYHICTH HE 30BCIM MiAMafaroTh MiJl BU3HAUCHHS
«3pO3yMiJia i CpaBXKHs HeOe3neka», Cya yce-Taku
XapaKTepu3yBaB IXHi MOTJISAN SK «IOTaHy CXHJIBHICTb»,
0 MoKe OyTH PYHHIBHONO [UIS COLIAJIBHOTO YCTPOLO.

Tax camo, sk XosmMc 1 bpanpeiic 3axuiaiu Hero-
MyJIIPHAX COLIAJICTIB, yepe3 MoKoJIiHHA Xyro bex i
Binbam O. [lyriac 3afiHsyin iXHi Miclsl K 3aXHCHUKH
cB0OOAM CJI0BA Ta OOOPOHII MPaB MEHLIHH.

Ty B O. Dyesac
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Hpuiiwinu wacu, Konu Hagime 1060 6MPAMUIIO CEili
Koncmumyyiiinuii 3axucm. Heeunni cnosa menep uepe3
DIK MOJICYMb CRANIAXHYMU MAKUM DYUHIGHUM NOJTYM M,
o ix neobXiOro 3ynunumu 6 inmepecax 6e3neku Pec-
nybnixu. Lle i € 3Hauenns kpumepiro «CnpaedicHsl i 3po-
3ymina Hebe3neka». Konu 306HiuHI yMO6U HACMINIbKU
Hebe3neuHi, Wjo 6Jce HeMAE 4acy YRUKHYmu moeo 3714,
sKe MOJCYmMb CRPUYUKUMY Yi c108a, modi Hacmae uac,
W00 ix 3ynuHumu.

B inwomy eunadxy c60600a c106a, ska € CUION HaYi,
cmate npuuunoro ii pyiinyeanns. O0nax céoboda cnosa
€ NPasUIoM, a He UHAMKOM. QOMeNCeHHS c60600U
1064 0715 MO2o, o0 OYmu KOHCMUMYYIliHUM, NOGUH-
HO 3ACHO8Y8AMUCS HA YOMYCb OLTLUWOMY, HIdC cmpax,
Oinbuwomy, sk naske HeNpUiiHAMms AKUX0Cs CJiig, ma
Oinbuwomy, HidC panmose 3anepeuerHs Cymi 8UciosJie-
Hoeo. JIns moeo, wob 00360Umu yi 6UCTOBTII08AHHKS,
NOBUHHA iCHY6amu Cepiio3Ha panmoea 3a2po3a OJi5 Cyc-
ninibcmea...

Y Cnonyuenux IlImamax [Komynicmu] € sHcanozio-
HUMY MOPeauamy Hebaxcanux idet, ixuili moeap 3anu-
maemsC s Hepo3npooarum. Ixkuwo mu 6yoemo dismu, sk
éenums Hawa cy00iecoka 06i3HAHICMb, MO 5 He MOJCY
cKa3amu, wo KOMYHICIMuU Y yill Kpaiti € HaCMIIbku Mocym-
HiMU YU HACMINIBKY CIPAMEZIMHO PO32OPHYIU C60T CUNU,
W0 B0HU NOBUHHI 6YMU 0OMedxceni y 806005 UCT08.110-
eanns ceoix ioeii. Tax s 0ymaro, 3aCHOBYIOUUCH HA iCHYIO-
uili IopuduyHil npaxmuyi. 3 inwoeo 60Ky, M 3HAEMO,
HACKINbKU 8aNCTIUB0 OYmu 00i3HaHUM 3 ycima daxmamu
nepeo mum, sk no4uHamu oismu. AHi ynepeoxcenHs, ati
HEHAGUCMb, GHi NO30a6TIEHUl CEHCY CMPAX He MOJICYMb
6ymu nidcmasoro ons ogiyiiinoi dii. Ceoboda cniosa He
MOOICe GYmU NPUHECEHA 8 JICEPMBY HIOMY THULOMY, KDIiM
0uesUOHOi i 008e0eHoi 00 eKmueHoi Hebe3neku moeo, wo
3710, sike 60HA 3AXUWAE, HEGIDBOPOMHO HACYBAEMBCA.

[licna Toro, SK MHHYJIa iCTEpPHKa YaciB «XOJIOAHOI
BifiHN», aMepUKaHLi Mo0aunIM MyapicTb y apryMeH-
Tax, fKi cnouatky 3axuuaau XoJmc i bpanpeiic, a
srogom biek i [lyrnac. Penpecii He € godpumn Jlikamu
Bl «IOraHoi» MOBH, HIMH € «100pa MoBa». Tpeda,
o6 ofHi imei nepemarasu iHui. I, cnpasmi, 6arato
TIOTJISAMIB, IO HHHI BBAKAIOTBCA €IMHO MPABUJIBHAMH,
HANpUKJIa[, 3a00poHa padCTBa UM HAJIaHHS JKiHKaM Mpa-
Ba roJI0CyBaTH, KOJIICh BBAXKAJIICS LIJKOBUTO €PETHY-
HUMHE. | X04a OLIBIIICT 3aBXKAM MOYyBaTHME cebe He
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30BCIM 3pyYHO, KOJIH 1ii MPONOHYBATUMYTDb PafHKaJIbHI
ifel, mo cynepeyars ii HANTJIHOWNM NePEeKOHAHHSIM,
npote, Bignosiaxo a0 Koucruryuii CIIA Ta nositukn
AMEPHUKAHCBKOI AEMOKpATil, Oyab-sKi TyMKH, He3aJIexK-
HO BiJl TOTO, HACKIJIbKH BOHU € HEMOMYJISPHUMH Cepefl
IPOMaJISH, NOBUHHI OyTH 3aXHLIeHi 3aKOHOM. Y 1969
poui Bepxosuuii Cy 0cTaTOYHO NOCTAaBUB KPANKy Y
3’SICYBaHHI TOTO, IO BBAXKATH 3aKJIMKOM [0 MOBCTaH-
Hsl. 3TiIHO 3 UM pIlEHHSM, IPOMA/ISHH MOXYTb OyTH
MOKapaHi 3a 3axucT ifieil, sKi OLIBIIICTb BBaXKa€e pyii-
HiBHUMIL.

*

Ilin vac 3pocranHs mpoTecTiB npoTH yyacti CnoJy-
yenux IlltariB y BiiiHi y B’eTnami Gararo Xxto i3 mpu-
OIUHHKIB PO3LIMPEHHS] MPOMAISHCHKUX TPAB i CBOOO.
noOoroBaBscs, 1o Toil ¢akt, wo Crosyueni [Htatn
nepeOyBalOTh y CTaHi BiliHH, 3HOBY MOXKE 3aMyCTHTH
penpecuBHi CHH, K Lie BXKe crasocs mig vac [lepuioi
CBITOBOI BIIHM Ta I 4ac «X0JI0OOHOI BiiHW». Ha momus
THX, XTO BKe OYB HaJIAIITOBAHMII HA Tiplue, HALlA Aep-
JKaBa 3yMisa mifgHATHCS Buiue mpotectiB. Lle, 3Buuaii-
HO, HE O3HA4Ya€, 10 BCIM aMEpHKAHISM NMogodasiocs Te,
L0 TOBOPUJIM NPOTECTYIOUI, 1 10 BOHU HE XOTL/IH, 100
Oopail IEKOro 3 HUX TMPUMYCUJIM 3AMOBKHYTH YU HABITH
yB’s3HiM. OHAK BOHHM BCE XK TaKH BH3HAJIM, IO Y
OeMOKDPATHYHOMY CYCIJIbCTBI MPOMA/ISHI MAOTh Tpa-
BO NMPOTECTYBATH - ['OJIOCHO, IHKOJIH HOCHTb OpyTaJib-
HO; KpiM TOro, 0yJI0 BU3HAHO, 10 Mi Yac 3arajbHOr0
00roBopeHHs Ha TeMy, un Mycatb Crnostyueni IltaTn
Oytu mpucytHi y IliBnenno-Cxianiii A3ii, Bci roJiocu
MOBUHHI MaTH MPaBO OYTH MOUYTHMH.

Tpunausrupiunnii Mapi ber Tinkep i Bci fioro
OIHOKJIACHHKH O[SITJIM YOPHI HApYKaBHI MOB’SI3KH 1 Tak
NpUinUTH 10 Koy y micti e MoiiH y mrati Aiiosa,
JEMOHCTPYIOUH TaKHUM CIOCOOOM CBill MPOTECT NPOTH
Biiinn y B’eTHami. KepiBHUKI HaBYaJIbHOro 3aK/1afy Bii-
paxyBaJi X 3i LIKOJIH, MOTHBYIOUH CBO€E PIlLEHHS THM,
10 iXHS aKList 3puBa€ mpouec HaByanHs. HacrpaBpi Ha
TpOLeC HABYAHHS LT aKLisl He BIUTHBAJIA, aJie KepiBHML-
TBO LIKOJI 0OSJIOCS peakiii MicTa Ha Te, O y KO
[03BOJICHO MPOBOJUTH AHTUBOEHH] MPOTECTH.

OnHUM i3 HalBa KJIMBIIIMX HACJTiIKIB AHTHBOEHHHX
npotecti 0yJi0 pimenHs Bepxosroro Cyay mpo Te, 1o
KOJIH HAEThCS MPO MOJTTUYHY POMOBY, TO CTYAEHTH
BHIUMX HABYAJIBHUX 3aKJIAiB HE BTPAYarOTh CBOTO KOH-
CTHTYLIH{HOrO TpaBa Ha CBOOOMY CJIOBA, YBIMIIOBIIA Y
wKispHi ABepi. CKopilue HABMAKK - OCKIJIBKH IIKOJIA
€ TUM MiClieM, [ie BUXOBYIOTb Mail0yTHIX rpoMajsH,
HEOOXI/IHO, 100 CTYAEHTH MaJjlil MOXKJIMBICTb CaM€ TaM
JOBIATHCS MPO CBOE MPABO BUCJIOBJIHOBATH HETOMYJISIp-
Hi MOJITHYHI TMOTJISIAM, @ KEPIBHULUTBO LIKOJIM HE MOBHH-
HO IX KapaTu.

%&é Sbem @mm(/b

Hac 6yna yina epyna nionimxie. Mu pazom yuunucs,
sionouusanu... Mu eupiwunu Hocumu 4opHi HAPYKAGHI
noe’s3ku y wikoni. Came modi, y 1965 poyi, pyx npomu
ailinu y B’emnami minoku nouunascs. Tooi é6in iye e
0ye maKuMm CUTIbHUM, SKUM CMAG 32000M, Juue Kibka

* *

40JI061K Y Hawlili Kpaiti 0ostyuusucs 00 Ho02o0. A nam’s-
mato, éce ye 6Yn0 dyace 3axonJiorote, 6azamo xmo
npuednaecs mooi 0o yiei eenukoi cnpasu. 4 modi we
0y6 roHUM XJI0NYeM, ane 6Jice CMas YaCMuKO Yo020 i
nouyeas, wjo ye éce Oyxice saxcaugo. Lle ne 6yno cnpa-
6010 Jiuue 00POCTIUX, B0HU NOBAXCATIU | HAC, TUye 306CiM
tonux. Konu nam 6yno wo ckasamu, 100U HAC CTYXAJIU.

Omoice, mooi Mu nAHY6ATU JiUle MAKY MAJTY Cnpa-
8y — 00szmu noe’s3ku 00 wiko. Lle 6ye sxuiicy Kpok
yneped. [Ipome mu ne Oymanu, Wo ye cmare NOYAMKOM
maxoi eenukoi cnpaeu. Mu ii e cnodisanucs, wo 3 ybo-
20 NOUHEMbC S WOCh 3HAUHE, A0dCe MU i PaHiue YUHULIU
HeeeJuKi npomecmu, aJie 60HU 3aKIHUYBATUC S HIYUM...

3a 0enb 00 moeo, sk Mu NOYATIY HOCUMU Yi n08’ s3Ku
HQ PYKA8ax, M SKOCb 3a0penu y Hauw Knac, Oe 6UKa0au
aneebpy. Buumens 0ydkce Ha Hac po3cepouscs i ckazas,
W0 KOJIU XMOCb NOYHEe HOCUMU MAKy 106 3Ky y WKoJ,
mo i eudicene tioeo eems i3 knacy. [lomim mu 0iznanu-
S, WO WKINIbHA Pada YX6aiunia 3a00pOHUMY HOCUIMY
nos’a3ku... Kooicen yuens, skuii Hocumume maxy noe’s3-
Ky, OyOe GuKtoueHuii 3i wioiu.

Hacmynnoeo 0ns 5 npuiiuios 00 wiKou i 6eCb paHok
X00u8 3 yieto noe’s3xor0. Mu 6ci OpyscHbo cninkysanu-
¢, i 5 He 8i0uy6as 00 cebe HcOOHO20 80PONCOSO CMA6-
Jiennsi. [lomim, eiopa3sy no 00idi, niwos y knac, 0e Ham
euksiadasu anzebpy, cie 3a napmy. Konu euumens 3aii-
W08 y Kac, mo 6ci Wocb mam Wenomisiu 00re 00HOMY,
HiXmo He 3Hae, wo 6yde dani. [Tomim yuumens nioiiiuos
00 Osepeii i ckasas: Mapi Tinkep, 6y0b niacka, 6utidime
i3 knacy e kopuoop. Ilomim éin nogie mere 0o kabinemy
oupexmopa wikosu... JJupexmop 6ys oysce cepoumuii. A
NOMiM 60HU BUCHAJIY MEHE 3i WKOJIU.

TlepenpykoBaHo 3 no3sosty Bumasnuursa The Free Press, a Division of Simon
& Schuster Adult Publishing Group, i3 kriKki «My:KHiCTh TXHIX MepeKOHaHb»
Iirepa Aiiponca (“The Courage of Their Convictions” by Peter Irons.) Konipaiit
© 1988 Peter Irons.

Kinbka pokiB Mo TOMY NPOTHBHUKIB Pi3HMX 30BHiLI-
HBOIOJTTHYHIX Aifl IepXKaBHOTO amapaTy 3a CIajIeHHS
aMEPHKAHCHKOTO MPanopa Ha 3HAK MPOTECTY MPOTH X
Oiil HerailHo 3aapewToByBaM. BoHn 3axuiiamm cBoe
TpaBO Ha Lieil BYMHOK y BCiX CYJOBHX iHCTaHLisX, B
ToMy uncsi i y BepxoBHomy Cypi, siKuil MyCHB BH3Ha-
TH, 110, XOYa iXHi il HECXBAJIBHO CTpHiiMe OLTBIIICTD
AMEpHKAaHIiB, NPOTE BOHU € CBOEPIHOK «CHMBOJIIYHOIO
TOJTITHYHOK IPOMOBOKO» 1 SIK TaKi nepeOyBatoTh Mif
3axuctoM [lepioi nonpaBkn Konctutyuii. OcodmBo
LiKaBO OOrPYHTYBaB CBOK) TOUKY 30pY OUH i3 HailKOH-
CepBaTHUBHILIMX 4JIeHiB cyqy - Entoni Kenneni. Bin
TNOSICHUB, YOMY NEPEKOHaHH, 10 CyJ MOBUHEH [03BO-
JINTH CIAJICHHS TPAIopa, X0ua i Bif3HAUNB OKPEMO, IO
0COOHCTO BiH, 5K i MiJIbiOHI aMEpUKAaHIIiB, BBAXKAE TaKi
Il HEriTHUMIL.
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Jloo0umucs eusnamu, wo inkoJiu Mu 3MyuieHi npuii-
Mamu piwenns, ki Ham He nodobaromscs. Mu npuiimac-
MO Maki pileHH s MOMY, W0 60HU NPAGUTIbHI, NPABUTIbHI
mak camo, 5K i 3akonu, i Koncmumyuyis, wo, K mu ix
DPO3YMiEMO, npUMyuLyioms Hac ye 3pobumu. Hawe nouym-
ms 0008’ 3Ky nepeo 3aKOHOM HACMINIbKYU CUTIbHE, WO, 3
He3HAUHUM BUHSMKOM, MU He 3YNUHSIEMOCS OIS MOeO,
w00 euci08umu Haue He3a0060JIEHKS Pe3YTIbMANOM,
OCKiJIbKU He X04eMo niddasamu CyMHiay Haui fyHoameH-
MAJIbHi NPUHYUNU, SKi OUKmMYoms HaM ye piwenns. Le
00UH i3 makux piOKiCHUX 6unaoxie...

I xoua cumeonu € mum, wo mu camiy Hux e0auae-

MO, IPOMe HaWL NPAnoOp 3aJUAEMbCS CUMBOJIOM GiDU
AMEPUKAHYI8 Y 3aKOH, MUp i C60000Y, W0 € 0CHO80I0
Ju00cbkoeo 0yxy. Cnpasa, 5Ky mu 3apa3s po3esil0aemo,
6UMAzZac 6i0 HAC GU3HAYUMUCS, 4020 6apmi yi Hawli nepe-
Kkonanns. I'ipko 6u3Haeamuy, npome Haw npanop 3axu-
WaE HABIMb MUX, XMO BUAENAE 00 HbOZO HEN0Bazy.

HesBaxatoun Ha Te, 1[0 TPOMAJICBKICTD TAJIKO MpPO-
TeCTyBaJ1a MPOTH TAKOro PillleHHs, 3 YaCOM MPUCTPACTi
BLIYXJIH 1 CTaJI0 YyTH ToJI0C 300poBOro ruty3my. Ocob-
JIMBO BaKJIMBUM 0YJI0 Te, IO Cepel 3aXHCHUKIB MpaBa
Ha cBoboy cJioBa BusiBuBcs i [[xxeiimc I'. BopHep,
KOJIMLUHII BiiiChKOBOMOJIOHEHUH BiiiHu y B’eTHami.
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Konu 5 eutiwios i3 imaka (nicis noéepHeHHs i3 y8'13-
Henns y B’emnami), s enamnye yeopy i nobauus npanop.
S 3amamysas nodux, cib03u HABEPHYJIUCS MeHI HA 04,
5 6i00as liomy uecmv. S HikoJu He JIH0OUE MOTO KPAiHY
binvue, Hixc miei mumi... 5 He 6auy anvmepHamusu céo-
600i. [Tysrce bonsue b6avumu, sk 2opumb npanop, ane s
He 3 MuMU, Xmo 6UMAazac Kapamy mux, Xmo naiums Hau
npanop...

A nam’smaro, sk Ha 00HOMY 3 Oonumis nisniuni 6’em-
Hamyi nokasanu meri pomoepadhiro, Ha skl 6y ame-
DUKAaryi, 5Ki, RPOMeCMyr4lU NPOmu 8iliHuU, CNAJIF08AJIY
amepukxancokuii npanop. «Tam, — cka3ae 6’ emHamcoKuil

ogbiyep, — y maoiii kpaiwi, 100U npomecmyoms npomu
mebe. Lle 00600umb, wo mu Henpaeuii».

«Hi, - 6ionosie im 5. — L]e sxpa3 00600umo, wo s npa-
auil. Y Moiii kpaini mu e 6oimocs c60600u, Hagimb IKWO
ye 3Hauumb, wjo JI00U He no2o0xXcyromscs 3 Hamuy». Tooi
ogbiyep adic nidckouus, io0eo 06U NOUEPEOHLILO 8i0
Jitomi. Bin yoapue 0osionero 06 cmis i Kpukmye meHi, ujoo
5 3amoek. Tloku ein eoeopus, s 6ye 30usoeanuil, 60 noba-
uUe He36UHAliHy CyMiu 00110 i nepeisky 6 iioeo o4ax.
Hixonwu ne 3a0y0y iioeo no2aso i Hikoswu He 3a0y0y me
nouymmsi 3a0080Ji€HH S, 5ike 5 6i04Y8a8, BUKOPUCMABUIL
yto pomoepaghiro 3 nanarouum npanopom 0Jis moeo,
Wob dosecmu c6010 npasomy...

Mu ne noeunni nputimamu donoerenv 0o Koncmumy-
Yii 01 moeo, Wob noKkapamu mux, Xmo CRajire Hau
npanop. Bonu nansmo nawi npanopu momy, wo Hena-
sudsimv Amepuxy, i momy, wjo 60smocs c60600u. Ju
icKye Kpawuii cnocib noxapamu ix, Hixc 3a 00nOM02010
acenepemoxcHoi idei ceoboou? Iowmprosamu c60600y...
He bitimecs ce0600u, ye Halikpawa 30pos, K00 My
605100i€MO.

Toii ypok, wo iforo Ham aaB cyaas bpanaec nonan
CIMJIECAT POKIB TOMY, MPHUHIC CBOI MJIOAHM — BiANOBIAIIO
Ha TOTaHi cJI0Ba MOXKYTb OYTH iHIII cJioBa, Oisblue
CJ1iB, OO JTFOM caMi MOIJIH po3idpatucs, mocnepevaTi-
cst i 3poduTu CBiii BUOIp.

* * *

SIK1o Jiroau 3arajioM NpHHMArOTh ifeto mpo Oesme-
PEIIKOIHE MPOTOJIOMEHHS MOJIITHYHIX MPOMOB, TO SIK
OyTH 3 iHIIIMH BUOAMH BHCJIOB/IIOBaHHA? Un € 3axuct
[lepwoi monpaBkn aOCOTIOTHUM, K BBAXKAE CYAIST
Xyro baex (mpauroBas cyaneto 3 1937 no 1971 pokn),
1 ypsin He MoKe OyTH LEH30poM a0 KapaTH KOMHuil
BUJ BUCJIOBJIIOBaHHA? 1 BCe-TakKu iCHYHOTb MEBHI TUIU
BHCJIOBJIIOBAHD, Ha SIKi HE MOXKE MOLIMPIOBATHCS 3aXHCT
naparpacdis mpo cBodomy csioBa? Un Mae mpaBo MHCH-
MEHHHK, aKTOp, Oi3HeCMeH, CJlinmuii (haHaTHK, MPOCTO
HEe3roHuil abo KopucTyBau IHTepHETY cKa3atu Oyab-
110, HE3BAXKAKOUM HA T€, HACKIJIBKH Lie 00pa3Bo abo
HeOe3MevHo, i BUMaraTi 1 cede 3aXUCTy BigNOBIIHO
no Koneruryuii?

He icHye sierkux BiamoBizmeil Ha Li 3amuTaHHS. Y Cyc-
MiJIbCTBI HEMAE OIHOCTAHHOCTI 1 He ICHY€ NpaBUJI, MpHii-
Hatux Bepxouum CynoMm, siki Bu3Hauasu O yci, 6e3
BUHATKY, chepH BUKOPHCTaHHS MOBU. B Mipy Toro, sk
MIHSLJIICS. OTJISAU CycHiibeTBa, a Crostyueni HlTtaTu
CTaBaJIM BCE PI3HOMAHITHILIMM Ta BIAKPHUTILIUM CYCIi/Ib-
CTBOM, a 0COOJIUBO MiCJISI TOTO, SIK HOBI €JIeKTPOHHI
TEXHOJIOTii 3aBOJIOMI/IN HUM, 34BN MPAKTHYHO
KOXKHY ccepy KuTTS B AMepuui, TiymauenHs [lepuioi
TMOTIPaBKH, 5K Lie BXKe He pa3 BigOyBasiocs B icTopii
KpaiHy, 10410 3HOBY 3MiHIOBATUCS, OCOOJIIBO LIOA0
HENOJITHYHOI chepu BUCJIOBJIHOBAHHSL.

Ha nouatky 1940-x pokis Bepxosnuil Cya mas uif-
KOM YiTKe BH3HAUEHHs Toro, wmo [lepia mompaBka He
3aXMILAE HEMPHUCTOIHY Y HAKJICTHALBKY MOBY, 3aKJIH-
KH 10 HACHJIbCTBA, MOBY KOMeplii. AJie mpoTsrom
HACTYMHHUX AECSTHJIITh HOMY JOBOAUJIOCS MOBEPTATUCS
10 BCiX mepeJiiyeHux npodseM. I xoua He BCi acmekTH
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OfiepZKaJIi MOBHUIT 3aXHCT, MPOTEe 6Arato 3 HAX Mifma-
JI Tig firo maparpacis mpo cBoOomy cJioBa. PimenHs
Cydy cnpuiiMasiocs: He 0e3 KPUTHKH, i HEOOXiaHO Bin-
3HAUKTH, WO i B CY/i, i cepeq TPOMAAChKOCTI BiaOy-
BAJIUCS YaCOM HEOJHO3HAYHI 32 3MiCTOM 1 hopMOIO
nasiki gedaru. Ajie Tak, 3pewroro, i Mycutb Oyti. He
Moxe Bepxosuuii Cyn jlie BUAaBaTy MPUIKUCH 1 IPo-
CTO CMOAIBATHCS HA Te, IO JIFON iX BHKOHYBATHMYTb.
Tounime OyJ10 6 ckazartu, IO CyA MPOCTO Biga3epKa-
JIFOBAB 3MiHHM COLIa/IbHUX 1 MOJTTHYHHX 3BHYAIB, CY[AL
BOJHOYAC MaJIi BPaXxOBYBATH i CIIPABXKHI MOTUBH «0aThb-
KiB-3aCHOBHHKIB» i 3HAXOIUTH CMOCOOH MOEAHATH TyX
IXHIX MOTHBIB i3 peaslsiMi HOBOroO KUTTS. TacoM 1e
BIJHOCHO JIETKO pOOMTH. AJie HaBiTb TOMI, KOJIH Cy[
3MYLLIEHHUIT PUIiMaTH HepoCTi il eMOLIHHO CynepeyusnBi
pilIEHHS, K y BHNMAAKY 31 CMPABOIO MPO CHAJICHHS Mpa-
Nopa, y CyCHiJIbCTBI MOBUHHO OyTH JOCTATHBO PO3YMiH-
HSl TOTO, YOMY HEOOXifHO MpUilMaTH caMe TaKe pillieH-
H 1 SIKUil BUTJISA BOHO M€ Y LIMPLIOMY KOHTEKCTi
CYYacCHOrO XKHTTI.
CkJamHuM SIK U1 Cydy, TaK 1 AJI CYCIJIbCTBA
B LJIOMY € IUTAHHS NPO Te, 1€ MYCHTb MPOXOAHUTH
MeXKa, sKa BiIOKPEMJIFOE Ti CJIOBA, 10 MOBHHHI MaTH
KOHCTHTYLiHHUI 3aXKCT, 1 Ti, SKi HE MAlOTh HA LEl
3aXHCT JKOHOTO MpaBa. Y MeBHUX cepax, 5K, HANpPH-
KJIafl, HeMPUCTOMHHICTD, CPOOa BU3HAUNTH 3aKOHOAABYO
SKECh PO3PI3HEHHS HABPSI UM 3HAiiAE MATPHMKY Ipo-
MAaJICbKOCTi, TOMY IO YSIBJIEHHSI PO HEMPUCTOIHICTh
cami 1o co0i He € 00’ €KTUBHUMH i, IO CYTi, BAKKO
BU3HAUUTH Cy0’€KT 00roBopeHHs. Sk 0yJs10 Bi3HaueHO
y Cyi, Te, IO AJIsl OJHIEI JIFOONHA 3BYUHTD SK HETpHC-
TOHHICTb, [J15 1HIIOI € JIPUYHUM OCBITYEHHSM, 1 T€, LIO
MOXKe 00pa3uTH OHHY JIFOAHHY, He o0paKae iHmy. AJie
Xiba came AJis TaKux BUMAKiB OyJio cTBopeHo [lepiny
nonpasky? Xi0a «0aTbKu-3aCHOBHHKH» TPAarHyJIH 3aXHC-
TUTH 32 fonomoroto Ilepiioi nonpaBKu MOSTHYHI PSA-
KM, 0COOJIMBO Ti, 1[0 MOTJIM HTH BPO3pi3 i3 TOAIHIME
3ara IbHONPHAHSATHME MOPAJIbHIMH HOpMamu?
Tax caMo MPOTSATOM ABOX AECSTHIITDH
y Cnonyuennx IlItarax Tounmcs meda-
=, TH 10ZI0 HIONTO PYHHIBHOrO BILUIHBY
rpoiueii Ha mpouec AeMOKpPaTHYHIX
BuOOpiB. byJ10 3po6ieHo KisibKa
crpod MPOKOHTPOJTIOBATH, 3BiAKIIA
OepyThes Tpolli Ha TepeaBHOopTy

irfem gy

po0doTy i K Li TpoLI BUTPAYaIOThCS, & TaKOXK OyJsm
HaMaraHHs HaKJIaCTH MEBHI OOMEXKEHHS Ha Ty Kislb-
KicTh rpowieii, siKi ogHa ocoba MorJia 6 mepenaTi Ha
NpoBeeHHs nepeaBudopuoi Kammaii. [Ipore e Gara-
To pokiB Tomy BepxoBuuii Cyx Bu3HAB, 110 B LbOMY
BUINAJKY IpoLIi 10 MEBHOI MipH MOXKYTb NpPHPiBHIOBA-
THCSL [0 CJIOBA, 1 SIKINO rpouli OyAyTb BHKOPHCTaHi
Ha TMOIUMPEHHS MOJITHYHUX i[€H, TO BOHU HE MAKTh
nifsAraty KoHTposto. Lle me ofuH mpukJsag Toro,
II0 HEMOZKJIUBO, MO CYTi, A0 KiHUS BU3HAYHTUCS, L0
€ HacIpaBAi cBOOOMA CJI0BA, HE 3aHYPHUBIUUCH Y TaKy
CKJIafHy cepy AeMoKparii, K uecHi BHOOPH.

OpHuM i3 HallCKJTa[HIMKX 3aBAAHD, i3 SKUM 3iTKHY-
JIMCS aMEPUKAHChKA MPOMAJICHKICTD i FOPHAMYHA CHCTE-
Ma, 0yJI0 JaTH BH3HAYEHHS TOro, sK Ilepma mompaBka
npamroe y cepi eJeKTPOHHHX TexHoJioriil. Yn € Inrep-
HET TPOCTO SPMAPKOM ifIeH, SKIIO iTH 32 BiJOMUM
BU3HAYCHHSM cyani Xosmca? Yu icHye MOXKJIMBICTD
TOrO, 10 HACTAaHE JICHb, KOJIM Oy[ab-sKUil rpoMassi-

HUH Y CBiTi Oyje Matu gocTyn Ao IntepHery i, Takum
YHHOM, KOKEH 3MOXKE BiIKPHTO CKa3aTH MPaKTHYHO HA
BECh CBIT, 10 BiH OyMAa€ MpoO T€, YOTO CTOCYETHCS, &
yoro He crocyeTbes [lepma nompaska?

Ii Ta iHmwi moaiOHi 3anuTaHHs Bee Lie OypXJMBO
o0rosoprotoTeest y Criostyuennx Iltatax - y cymax, min
yac cayxanb y KoHrpeci, y Npe3uaeHTCbKEX KOMICIsIX,
B YHIBEpCHTETaX, HA FPOMACHKUX 3i0OpaHHIX Ta MPOCTO
no pomiBkax. Cepen iHIINX JIIOACHKUX MpaB JKOIHE HE
€ TaKUM LIHHUM, SIK TIPaBO Ha CBOOOMY CJIOBA, 1 KOJHE
HE € TAKHM YYTJIMBHM 10 3MiHH norsisfis. [Ipore Gisb-
LIiCTb aMEPHKAHLIB BBAXKAE, 110, K FOBOPUB CYAIS
bpanpeiic, ixHiil 000B’ 30K SIK IPOMAJSIH MOJISTaE He
TUJIBKH B TOMY, 10O Y pa3i MOTPeOH BHCJIOBJIIOBATH
HETIoNYJISIPHI MOTJIAAN, ajie 1 B TOMY, 100 uyTH, K
IHIII BUCJIOBJIFOKOTD CBOi OYMKH, MO0 TAKAM YHHOM i
Mir BigOyBaTuCsS AeMOKpaTH4Huil mpouec. I xoua nase-
KO HE BCIM JIOISIM MOJOOAETHCS LSl ifesl, BOHH 3My-
IIeHI NOFOAUTHCS 13 NPaBAUBICTIO CJIB cyaai XoJMca,
KOJIM TOll HarosowyBsas, o Ilepma nonpaska noTpiOHa
HE U1 TOrO, OO 3aXHIIATH CJIOBA, 3 SKHMI MH MOTO-
JUKYEMOCS, a il Ti CJI0Ba, SIKI MU HEHABHANMO. n

JITEPATYPA JlU181 JOKJIAZHIIIOTO O3HAHOMJIEHHS 3 TEMOIO:
Lee C. Bollinger & Geoffrey R. Stone, Eternally Vigilant: Free
Speech in the Modern Era [JTi C. Bosutinaxep i xoddpi P.
% CroyH. 3aBKau MUIbHA: CBOOOJA CJI0BA B CyYacHOMY CBi-
x'g 1i] (Chicago: University of Chicago Press, 2002).
! Zechariah Chafee, Jr., Free Speech in the United States
[3axapis [acdi mosoaumii. CBoGoaa ciiosa y Cro-
syuennx IlIrarax] (Cambridge: Harvard Univer-
sity Press, 1941).
Michael Kent Curtis, Free Speech: The Peo-
ple's Darling Privilege [Maiik;1 Kenr Kypric.
CBoGoma cstoBa. Y mo0sieHnil npuBiJieil Hapo-
ny] (Durham: Duke University Press, 2000).
’@_ Harry Kalven, ® Worthy Tradition: Freedom
=% of Speechin America [I'eppi Kanbsen. I'igna
-:' tpaauuist. CBoGona csiosa B Amepuui] (New
=+ York: Harper & Row, 1988).
Cass R. Sunstein, Democracy and the Problem of
Free Speech [Kacc P. Caucreiin. [lemokparist i mpod.te-
ma cBodomu csioBa] (New York: The Free Press, 1993).
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- IIEPmA nonpABKA 10 KoHctutymii CIITIA

BoOOda APYKY - A0afi/IMBO BUILIEKAHE IPaBO

JIFO[EH, asie BOHA BiAPi3HAETBCS Bifl 1HIIMX

CBOOOJ JIFOAMHU THM, LIO BOJHOYAC € OCO-
OucTor Ta iHCTHTYLiiiHOM. BoHa cTocyeTbes He Jimiie
npaBa O[HIEl 0COOM Ha OMPUJIFOHEHHS ifieil, ase i
npaBa JPYKYBaTH i BUNYCKATH B eip 3ac00M MacoBOL
iHopMatii, abu BUCJIOBJIIOBATH TOJTITHYHI TOTJISIIH,
BUCBITJIIOBaTH 1 MyOJIiKyBaTH HOBUHU. BisnbHa mpeca
€, TAKIIM YHHOM, OJIHI€I 3 TiJBAJIMH AEMOKPATUUHOIO
CyCNJIBCTBA 1, IK MHCAaB AMEPUKAHCHKUIl (DeSIbETOHICT
20 croutitta Bonrep JlinmMenH, «BOHA € HE MPUBLICEM,
a OpraHiuHOK HEOOXIJHICTIO BEJIMKOrO CYCMiJIbCTBA».
CnipaBpi, OCKIJIBKH CYCMIJIBCTBO CTAa€ BCE CKJIAHILINM,
JII0H Bee OiJtblie i OiJTblie MOKJIaJaroThCs Ha rase-
™, pajio it TesedavyeHHs, abu 6yTH B Kypci CBITOBUX
HOBHH, IYMOK i MosiTHuHuX igeil. OoHUM i3 CBiTUeHDb
3HAYEHHS BIJIbHOI MPECH € Te, IO KOJIM aHTHAEMOKpa-
THYHI CHJIH 3aXOIJTFOIOTH BJIAAY B KpaiHi, TO HEpPiaKO
TNEpLIOI0 IXHBOK [TI€0 € HANATAHHS HAMOPAHHMKA Ha

npecy.
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Ocho60t0 Ons Hawoi 821a0U € OyMmKa Hapody, i Hatinep-
UM 3a60aHH M € 30epicamu ye npaso. I axbu 3 mas
supiwyeamu, 4y mpeba Ham mamu yp a0 be3 eazem, 4u
easemu be3 yp0y, mo 5, GHi Mumi He 6a2ar04uch, 00pas
6u ocmanme.

IToXomzKeHHs CBOOOMM CJI0BA Ta CBOOOMH APYKY
- MaiiKe Te came, aJKe KPUTHYHI BUCJIOBJIFOBAHHS HA
ajipecy BJIa[, MICbMOBI UM YCHI, MiAJIATaIN MOKapaH-
HIO B YacH MAaHYBaHHS aHTJHICHKOro 3aKoHy. | He Baxu-
JI0, TIPaBJIOK0 Ui Hempasaoro 0yJ1o HafpykoBaHe. Biamga
BOayasia 3J10 BXKe B caMoMy (baKTi KPUTHKH, ajixKe
BOHA NOPOJKYBasla CyMHIBU Y MOPSIAHOCTI il HafifiHOCTI
nocafoBux oci0. [IpocyBaHHs [0 CHpaBAi BUIBHOI mpecH,
TOOTO TaKOI, ¢ JIOIU MOTJIM O ONPHJIFOAHIOBATH CBOI
norJisiau 6e3 cTpaxy OyTH mepecsIiflyBaHUMH BJIAJ00,
crpumyBasiocs. | B cepeanni 18 crostitTs Bimomuii
QHTJTIICHKMH KOMEHTAaTOp 3aKOHOAABCTBA cep Bibsam
BaiekcroyH mporoJiocus, 1o, Xou cBodoAa APYKY i €

HEBII’€MHOIO BiJ CYTi BUJIBHOI iepKaBH, ajie BCe XK
TaKH MOXKe i Ma€ OyTH 00OMEXYBaHOI.
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He aneniticokum 3aK0H00a6CMEoM KaparomvCs Heuec-
Muei, amMOpanbHi, 3paA0HUYbKI, EpemuuHi, GYHMapCcyki uu
CKAHOAJIbHI HAKJIenu, mam c600600a OpyKy, KoJiu npasuib-
HO iT pO3yMimu, GHICKITIbKU He € 00 €KmoM 3aMaxy 4u
nopywerins. Ce0600a Opyky € cnpasdi Hesid 'emHOW 6i0
cymi 6i1bHOT 0epICas, aJie 60HA NOJISCAE 8 MOMY, AOU
He HAKJIA0amu HisIKUX NOnepeoHix oomedceHb Ha nyosika-
yito, a npome He 'y c80000i 6i0 3acy0NCEHH S 3TIOUUHHOZO
3micmy nicns onyonikysanns. Koocna sinvbha yiroduna,
be3cyMmHigHo, Mae npaso nyoniuHo euxnadamu 0yOb-sKi
OyMKu, sKi 60HA 3a0adxcae; 3a00POHUMY Ye 03HAUATI0
0 3pyiinysamu c60600y Opyky. Ane sxwjo 6ona nyoiKye
WOCb HeveCHe, WKIOnuee abo Jic NPOMu3aKorHe, mo mooi
60Ha Mae 6i04ymu Ha cobi HACTIIOKU 671ACHOT Hepo36adic-
Jiueocmi.

AJle o X TaKe «HEeYecTHBi, aMOPaJIbHi, 3paHHLb-
Ki, €peTHYHi, OYHTapChKi Uil CKaHAAJIbHI HAKJIEIH»?
31e01/IbIIOr0 HUMH BBAKaJIOCS BCE T€, 0 HOro BJiaja
BBaXKasla TaKmM, i, O CyTi, KOJKHa MyOsIiKauis, 6omait
HaBITh TIOMIpPHO KPUTHYHA LIOAO TOJHTHKH BJIAJH YA i
YiJIbHUX [isIUiB, MOTJIA 3aKiHYHTUCS YB’SI3HEHHSIM a00
HABITD ripie. 3a TaKOro cy0 €KTHBHOTO OLIHIOBAHHS
NpaBJa He MaJa 3HAUEHHs B3araJi.

AMepUKaHCbKi KOJIOHICTH MPHHECU 3 COOOK 3-3a
ATJIaHTHYHOTO OKEeaHy 3arajibHe aHrJIiicbKe MpaBo,
OTOK KOJIOHIaJIbHI MOCAI0BLi OyJII TOJIEPAHTHUMH 10
MpecH PiBHO HACTIJIBKH, HACKIJIBKH U iXHI rocmopapi
y MeTtponosii. 1735 poKy KOposiBCbKHil T'yOepHATOp
Huto-Fopka Binbsam Ko36i 3BuHyBaTHB BUIABIS Fa3eTH
Jlxona Ilitepa 3enrepa y OyHTapchbKoMy HakJiemi. 3eH-
rep kputukyBaB Ko30i 3a Te, 110 TOil yCyHYB i3 mocaau
CyIM0, KOTPHil BUHIC BaXKJIMBE CYOBE ILlIEHHS, L0
cymepeunsio iHTepecam ryoepHatopa. 3rigHo 3 Tpaau-
WifHUME npHHIMIaMH, cpopmysiboBaHuME biiekcroy-
HOM, 3eHrep MaB IpaBo MyOJiKyBaTH CBOI KPUTHYHI
BHCJIOBJIIOBAHHS 1 Temep BiAuyB Ha coOl HacJiAKu. AJjie




afgBokat 3exrepa Enapro I'eMinTOH IepekoHaB MPHCSXK-
HUX BHIIPABAaTH CBOTO MiA3aXMCHOTO HA Tiil MACTaBi,
o omy0JiKoBaHe HUM 0yJ10 mpaspoto. Ilonpu Te, mo
MaJIo MUHYTH L€ HEMAaJIO POKiB JOTH, NOKH «IOHSTTS
npaBau» SK MACTaBH AJIS BUNpaBAaHHS Oyne NpuiiHATe
QHTJTIICBKUM Ta aMEPUKAHCBKUM 3aKOHOAABCTBOM, il
CYHOBHil PO3rJIs 3aK/1aB BaKJIMBHUIl MOJIITHYHUI Mperle-
JIeHT, aJ’Ke aMEePUKAHCbKI MPUCSIKHI HE MaJli HaMipy
3BUHYBAYYBATH Ty UM iHLIY JIFOAMHY 32 T€, IO BOHA
ony0JTiKyBaJjia MpaBAyBi BiZOMOCTI Ul HaBiTb TOUKY
30py. OTOX KOPOJIIBCHKIM MOCAIOBLSM Y KOJIOHISIX
0yJ10 BaXXKO NMOPYLIYyBaTH CIPaBH PO OyHTApChKHil
HakJen. Ha yac [amepuKkaHChKoi] peBoJitolii, He3BaKaro-
YH Ha 3aKOHOABCTBO MpO JITEPATYpHI TBOPH, BUAABLI
B KOJIOHISIX BIJIbHO HamaJaJii Ha KOPOJIIBCbKY By i
KOpPOJIIBCbKHX T'yOSpHATOPIB Y MPOBIHLIsIX.

Un Masm aBTOpH MYHKTY Npo cBodoay apyky y Ilep-
wiii nonpasui g0 Koncruryuii CITA namip BpaxyBatu
YPOKH, BUHECEHI 31 cipaBu 3eHrepa, — MUTAaHHS BiIKpH-
T€, OCKI/IbKI Mail’Ke BCi HOBOYTBOPEHI aMEPHKAHCBKI
IITATH, CTABIIN HE3aJIEZKHUMH, IPUNHSJIN aHTJTIChKe
3araJibHe MPaBO, BKJIFOUHO 1 HOT0 MOJIOXKEHHS MO Ipe-
cy. Komm 1798 poky, nix yac kBasisiiiau 3 MpaHuieto,
Konrpec yxBa/muB 3aKkoH Npo Mig0yproBaHHS, TO B HbO-
My irypyBasio «MOHSTTS NpaBau» SK 3HAPSAAS 3axuc-
Ty Bil 3BHHYBaueHb y HaKJIeMmax, HAuedTO 3poOJIeHHX
Ha agpecy Ilpesunenta un ypany Cnosyuenux Illtaris.
[[fonpaBma, 1eil 3aKOH BBEACHO B [Jil0 B HEOOJIYIHH Ta
NapTiiHO 3aaHra’KOBaHMil CMoci0 K 3HAPSAAS, CIPSIMO-
BaHe npotn pecnyO.tikanuis xxeddepcona. Tomimi
(henepasticTcbKi Cyaai irHOpyBaJIun
TOJIOKEHHSI TIPO MPaB-
oy SK 3acid 3axucry
il BUKOPHCTOBYBA-
JI ioro Tax, siK
ue podum 6

IXHI aHIJIHCBKI MONEPEIHUKHU, Kaparoul 3a caMe JIMIIe
BUCJIOBJTIOBAHHS fK 3a HakJen. OCb OfWH MPHKJIAM —
Merbto Jlaiion3, BuaBeub ofHiel 3 raser y wrari Bep-
MOHT, nokpuTuKyBaB Ilpe3nnenta [[xkoHa Agamca 3a
foro «0e3MeXKHy NPUXHUJIBHICTD A0 CMiXOBHHHOI OMIIE3-
HOCTI, TypHUX JIECTOLIIB Ta €roiCTUYHy KadiOHiCTb». 3a
i BUCJIOB/IIOBAHHS Afamc OyB 3acy[UKeHHl 10 CILUIaTi
10 000 mosrapis mTpady i 3MymeHnii OyB YoTHpH Mics-
1i MOHEBIPATHCA Y B’A3HHLI, aK MOKHU HOMy BaJiocs
BiAUTyKaTH KOMITH IS CIJIATH.

Tepmin unHHOCTI 3aKOHY MpO MiAOYprOBaHHS 3aBep-
umBest 1801 poky. I npotsirom ctostiTTs penepasibHuil
ypsia (3a BUHATKOM JESKUX OOMexXeHb y vacu I'po-
MafISHCbKOI BiifHM) HIUOrO HEe POOMB HA MOPYILEHHS
MYHKTY TPO CBOOOMY APYKY. IIOHATTS «HAKJIemy»
MOCTYNOBO CTaJI0 (QirypyBaTH He TaK y KPUMIHAJIbHOMY
npasi, sk y uuBisibHOMY. [lof0 ceGe uuM MOHSTTSIM
KOPUCTYBAJIICS BiIOMi B CyCHiJIbCTBI 0codu, abu mopy-
IIyBAaTU CY[OBI CIPaBH Ha 3aXUCT BJIACHOI pemyTalil.
ITig vac ITepuoi ciToBoi Biilau Konrpec yxBasus ilue
OfMH 3aKOH Ipo MiAOYpIOBAHHA, i, IK yKe 3a3Hadaso-
Cs Yy PO3IiJI PO CBOOOAY CJIOBA, Y CYIOBHX CIpPaBax,
MOPYIIYBAHNX HA OCHOBI L[bOTO 3aKOHY, MIIJIOCS Tepe-
Ba’KHO MPO YCHI BHCJIOBJTIOBAHHS. 3aKOH [aB NMOIUTOBX
10 BUHUKHEHHS NEPEBIPKH Ha «OE3CyMHIBHY il peaJibHy
HeOe3MeKy». Ajie y CTOCYHKY 0 BLJIBHOI NIPecH HisIKHX
cepilo3HUX MOAH He crocTepirajaocs ax A0 MOYaTKy
1930-x pokiB, KOJIH JOKTPHHA MOMEPEIHIX 0OMEKEHb
3000y/1a HOBE auxanHs. ['a3eTn mobGaumsiy, mo y crupa-
Bi PO3BUTKY BiJIbHOI MPECH BOHH MalOTh MOTYTHBOTO
coro3HEKa B ocodi BepxosHoro Cyay. Bin neperBopus
CJIOBOCIOJTyYEHHS «a00 mpecu» (BOHO MICTHTBCS Yy
tekcri Ilepwoi nonpasku g0 Koncruryuii CIITA) Ha

MILHUA AT OIS 3aXHC-
. L - . - Ty cBOOOmU APYKY.
ALy E £ o o
CyuacHa topuc-
TNPY/EHILiS HA OCHOBI
TMYHKTY TPO Mpecy Novn-
HaeTbes 1931 poky i3
3HAMEHHOI CYI0BOI
cnpasu «Hiep npotu
wraty MinHecoTa».
Ha neprumii norJisig,
TaM HaBPSI UM HOETHCS
npo OiJiblle, HIX pec-
TaBpaLil0 TOUKH 30py
brekcroyna mono
TOTIEPE/IHIX 0OMEIKEHb,
aJie HACIIPaB[i IS CIIpaBa
€ TIepIIIM KPOKOM JI0 PO3-
BHUTKY Li€1 JOKTPUHH [AJISI
CTBOPEHHSI MOT'y THBOI
{7 Ta He3asJeXKHOI Ipecu.
IlItatr Minnecota

YXBaJIHB 3aKOH, CXOJKHH
HA 3aKOHM B iHIINX LUTa-
Tax, i CAHKIIOHYBaB 3a00pPOHY

Oy[b-SIKHX «3JIMX, CKaHJAJIbHUX
Ui HAKJICTHULUBKUX» MyOJtiKawiil sk

HEMOXJIBHX Yy cycniabersi. Mlonpasna,
IOTO pa3y 3aKoH 0yJI0 yXBaJseHo, abu




3aKPHTU OJIHY KOHKpEeTHy rasery, «Cerepaeii npec»,
sSIKQ, KPiM PaCUCTCHKUX BHMAMAIB MPOTH YOPHOLIKIPHX
IPOMA[ISIH i PEACTABHUKIB IHIIMX ETHIUHUX TPy, myo-
JliKyBaJIa 1e i cepit0 BUKPHUBAJIbHUX MaTepiaslB Mpo
KODYMUiliHY AiSUTbHICTD MiCLEBUX MOJHTUKIB Ta KepiBHU-
KiB Oiznecy. Cyn wraty 3 papictio 3akpus «Cerepaeil
npec», a Ta mojasa anessuito 10 Bepxosroro Cyny.
Tonosuuit cynna Yaps3 EBanc 17103 3acTocyBaB myHKT
npo cBOOOIY APYKY, 10 MicTuTbes B [lepruiii mompas-
1i, 10 WTaTiB (mepe THM 1l 3aCTOCOBYBAJIH JIULIE JI0
KoHrpecy) i IOBTOpUB JyMKY MO Te, LIO JKOJHA BJa-
O3, OKpIM $IK 3a HaJA3BHYaiHOrO CTaHy B Yacu BiiiH,

HE Mae IpaBa MO30aBUTH Ta3eTy il koncmumyyiiinozo
npasa Ha myouikauii. Lle He 03Hayas0, IO ra3eTH He
MOXKHA MOKApaTH Ha iHIiil migcTaBi abo 1Mo rpoMaasHiu
HE MAlOTb IIpaBa BUMHSTH Ha HUX MO30BH 3a HAKJIEI.
Aunte pilueHHs, NpO SKe TYT iAeTbCs, 3aKJIaJI0 OCHOBY
OJISL ABOX 3HAYHMX MOAIH, IO CTAJIICS TPbOMa JAECSTH-
JITTIMH Mi3HILIE 1 ABJISIOTH COOO0 MiABAJIMHM, HA STKUX
CTOITh Cy4yacHa BiJIbHa mpeca.

Ilepiwa nopist OyJs1a BUKJIMKAHA PyXOM 3a TPOMafsH-
cbKi mpaBa 1960-x pokiB. Ha Toii yac GijibiuicTh ImTa-
TiB MaJIM 3aKOHH, SIKi (DAKTHYHO HE HAKJIa[aJIl HiSKHX
nonepeaHix oOMeKeHb Ha myOJiiKauii, Ta BogHOYac
nependavyam MOXKJIUBICTD MOAAHHS LUBIJIBHUX T1030-
BIB 32 AMCKpEMTAL{K y BHNAAKaX, KOJM iHopMaLito
HAJJPYKOBAHO 3i 3JIOBMUCHUMH Hamipamu a0o i OMuJI-
KOBO. A OCb CTaJHCS 3ITKHEHHS MiX OOpuUsMH 32
IPOMAJISTHCBKI MpaBa Ta MoJiiuiero B Micti MoHTroMepi
(wrat AnaGama). I'pynma opranizauiil Ta oKpemux ocio,
10 BHCTYNAJIM 3a MPOMAJSHCBKI IIpaBa, PO3MICTIIU B
raseti «Hplo-Mopk TaiiMc» OroJIOImeHHS Ha Wiy CTO-
pinky. Ilig 3arosioBkoM «3BepHH yBary: ixHi rosiocu
JIYHAIOTDb BCE JIy’K4e» TaM JETaJbHO PO3MOBiAAIOCs
NP0 TPYHHOLL, 3 SIKHMH CTHKAIOTbCS POOITHHKH — OOp-
1i 32 rPOMaJISHCBKI MpaBa, i MICTUBCS 3aKJIMK 3JaBATH
KOLITH fJIs1 AOOPOUMHHOIL aKLii Ha JomoMory iM. Imeni
I. b. CaniBena, KOTpuil OyB KOMicapoM NOJIL{T MicTa
Montromepi (wrat Asabama), B OroJIONICHHI Oe3moce-
PeIHbO He HA3MBAJIOCS, MPOTE BiH MOJAB MO30B HA rase-
Ty Ha Tiil MACTaBi, WO, MOBJISB, MyOJliKalis MICTHTh
paKTHYHI TOMUJIKH, SKi BUKPUBJICHO MOKA3YHOTh, SIK
BiH BHKOHY€ CBOI m0cajoBi 000B’s13ku. Micuesuil cya
IPUCSKHUX BHHIC pillleHHS Ha KopucTb CasiiBeHa i npu-
CyauB <<Hb}0—I7IOpK Taiime» o crutati fiomy 500 000
J0J1apiB 32 3aBOAHY LIKOMY.

CasitiBeH MO3UBABCS 3 Ta3€TO0 HE TOMY, IO TaM
0yJ10 ax TaK 0araTo NOMHJIOK (B OJHOMY 3 PeUeHb TaM
imocs mpo Te, wo AokTop Maprin Jlrorep Kinr moson-
il OyB yB’SI3HEHMIl CiM pa3iB, XOua HACHPaBAi yB’S3-
HEeHb OyJI0 JIMIIe YOTHPH), & TOMY, IO MewKaHui [TiBaHs
BOAvaJsIH y mpeci CynepHuKa y MPOTHCTOSIHHI, CIPHYMHEHO-
My 0OpoTBOOIO 3a TpoMaasHChKi mpasa. [lopasy, Kosm
YYaCHUKHU MPOTECTiB OyBasu MOOMTI UM YB’s3HEHi, peca
NOBIIOMJISIJTA TIPO Lie HE JIMILE BCiil KpaiHi, asie i uijomy
cBiToBi. A «Hbto-Mopk Taiimc» Gy.J1a He Jme Haiimepe-
JIOBILLIOO TA3€TOK B KpaiHi, ajie il OfHIEH 3 HANHOLIbLINX
Ta Haitycrnimninmx. [ skOn Baasocs ii mokapatu Besi-
yesnnM rpadom (500 000 goiapi Oy HeaOUSIKUME
rpimmn B 1960-i poxu), Toai MeHi i cs1aduui razetn
Ma O ciM pa3iB BIiAMIpATH, Nepll HUK PO3MOBIAATU PO

PYyX 32 rpOMajIHCBKI npasa. [Hummn CJIOBaMI/l KON
BHPOK CyAy JIMLIMBCS Y CHJIi, TO Lie 03HA4asIo O cep-
Ti03HMIl «XKaxatounil» BIUIIB HAa MPaBoO CBOOOIM APYKY,
nependavene y [lepuiit nompasui go KoncTurymii.

Aure BuIIMI Cyq HE JIMILE CKAcyBaB CyHOBE PillieH-

HS, TIPO SIKE TYT MOBa. AOM CKacyBaTH foro, BiH csr-
HYB 3HAYHO [aJli, HiXK NMPOCTO BUIAB MOJIOKEHHS MPO
nonepeiHe 0OMEXKeHHs1, ycnaakosane Big Besmkoi bpura-
Hil. BiH MOKiH4MB 13 Oy[ab-IKNMH MOKApaHHSAMH 3a MyOJTi-
Kalliro, SIKIO B MaTepiasi iaeTbes mpo nocagoBux ocid i
BUKOHAHHSI HUIMH CBOiX 00OB’sI3KiB, OKpiM Xi0a BHIAKiB,
KOJIH, TOTYIOUNCh MyOJTiKyBaT! MaTepiasi, razera 3a3fa-
JIeTi/ib 3HaJ1a, 1O B HbOMY MICTHTBCS HETpaB[a, i BCe XK
TaKu ony0JIiKyBasia HOro i3 3JI0BMUCHUM HaMipOM 3aBJa-
TH LWKOAM peryTawil MocafoBoi 0COOU.

Y upoMy pileHHi He fimeTbes mpo J03Bis mpeci my6-
JIiKyBaTH 1O-HeOyab. BOHO Haae mpaBo MpUBATHUM
0co0aM MO3MBATH 32 HAKJIEN. AJie pa3oM i3 THM BOHO
CTOCYETBCSI OCHOBHOT'O MHTAHHS CBOOOM JIPYKY, a
came - MOJKJIMBOCTI [/ MPECH MUCATH TPO BJIAay Ta
il mocagoBux oci® noBHo it BisibHO. IIlo yac Bix uacy
MOXKYTb TPAIUIATHCS OMUJIKH — L€ HE BaKHTh; CyN
PO3’SICHHB, 11O B «rapsyiil MOroHi» 3a HOBUHAMH MOMMUJI-
KI TPAIUISOTHCS YacTo. ['poMaisiHi MatTh OyTH TOiH-
cpopMOBa}mMn OTOXK 3arpo3a 3BHHYBAUCHHS y HaKJICMi,
1110 HaBHCaJIa O HaJ ra3eToro 3a Te, IO BOHA POOUTH
CBOIO POOOTY, HEMPUIYCTHMA.
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Mu po3zensoaemo yro cnpasy na mai Ha036U4akHoO
2nuboKoi HAYIOKAILHOT 6I00AHOCTT MOMY RPUHYUNOEI,
0 062060peHH S CYCNITIGHUX NUMAHb Mae Oymu 6e3-
nepewkoOHUM, NOMYHCHUM i WUPOKO BIOKPUMUM, U0
icmomHuM CKIAOHUKOM MAKoeo nioxody Moxcyms 6ymu
npucmpacti, ioki, a 4acom HeNPUEMHO 2OCMPi 3aKUOU
Ha adpecy yps0y 4u nocadosux ocio nyoniuHoi enadu.
Ak eus6 Hes0060J1eHHA i npomecmy 3 npusody 0OHOZO 3
Halieocmpiuiux NUMans HAUW0eo 4acy, ye 020JIOUEHHS,
siKe HuHi po3eN1a0a€mbCsl, € MAKuM, Wo 3aCcTIye06Y€ HA
koncmumyyidnui 3axucm. Ilumanns 6 momy, 4u émpa-
4ae 60HO NPABo HA MAKUl 3aXUcm 3 020y HA NOMUJIKO-
8icmp Oesikux HA8eOeHUx y Hobomy dpakmis ma 1ioco cnps-
My8arHs Hauebmo Ha OUCKpeOumayito peChOHOeHMaA.
Aemopumemmi myymavenns eapanmii, 0anux y [lepuiiii
nonpasyi, 6ect 4ac 6i0MOGNATUCS 6USHAMY BUHSIMKOBY
npasoMipHicmyb 3a 6y0b-5K0t0 nepesipxoro Ha NPagou-
sicmb — xaii 6u ii 30ilicHroeanu cyooi, HCYPi NPUCIIICHUX
4y n0Ccadosyi AOMIRICMPAMUEHOI JIGHKY, — a HAOMO 3G
makor, ska nok1adae mseap 008e0eH s npasousocmi
HA moeo, Xmo npomoensie. IIpedmemom koHcmumyyiiiro-
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20 3aXUCMy € He NPAeOUsicMs, NONYJAPHICMb 4U CYCNiTlb-
HA 3HA4yWicmb iell ma nepeKoHaHb, o NPOEOSIOULYIOMb-
¢4... 3a60anns wkoou penymayii nocadosoi ocoou dae
He Oinbuie nidcmas Ha NPUOYUEHHS BUCTIOBTIIOEAHY, SKi

6 inuoMmy pasi 6y 6 GibHUMU, HIdC PAKMUUHA NOMUTI-
Kka... Kpumuka noeedinku nocadoeux oci6 ne nozbasnise
ix KoHCmumYyilHo2o 3axucmy 3 miei npocmoi npu4UHU,
uo ye dicea kpumuka, i, 6J1aCHe, MOMY B0HA NPUHUNCYE
IXHIO penymayito nocadosux ocio.

Jpyroro migBaJIMHOK € TaK 3BaHA CyJ0Ba CIpaBa
noxyMenTiB Ilenrarona. Bora 6epe mouaTok Bix omy0.ti-
KYyBaHHSI IOKYMEHTIB, BUKpaaeHux y MinicrepcTBa 060-
POHI UHMBLIBHAM TPALiBHUKOM, SIKHil BHCTYMNAaB MPOTH
yuacti CIIIA y B’eTHamchKiii BiitHi. [{i nokymenTn Oy/m
YACTHHOK IHPOKOMACIITAOHOTO 3BITY, 3AMOBJICHOTO
1967 poky, i Tam He 0yJs10 cekpeTHoi iHopmaLil npo
ToroyacHi 6ofioBi aii y IliBnenHo-Cximnill A3il. Aje B
HUX 0YJI0 BHIHO CNOCIO MHCJIEHHS THX, XTO (DOpMYBaB
NOJITHKY, @ TAKOK MOMHJIKH B OLIHKaX, IO 3a YaciB
npesupenTcTBa Jlingoxa [[KOHCOHA mpH3BeJH 10 BCE
rJIMOIIOro BTATYBaHHS AMepHKH Y BiiiHy. Y Bimomy
nomi cupi yxe Houii IIpesunent, Piuapn Hikcow, ase
Ii BiH BHCTYIHB NPOTH OMyOJTKYBaHHS JOKYMEHTIB Ha
Tiil micTaBi, IO 1€, MOBJISIB, MOKE HEFATHBHO MO3HAYH-
THCS HA CTaHI HAaLllOHAJIbHOI O€3MeKH.

«Hpro-Hopk TaiiMe» nouasia nyGuiKauito JOKyMeHTiB
Ilentarona 13 uepsHs 1971 poky. I kosm HeBmOB3i ypsin
AOMIrcst TUMYacoBOi CyH0BOI 3a00poHH, MyOJliKaito
KOMiil NEHTaroHiBCbKUX JOKYMEHTIB noyasa «Barms-
ITOH NOCT». A KOJII Yepe3 CyHOBi IHCTaHLii ypsia
mobpasest 1 10 wiel razeTy i 3ynuHuB ii, ectadpery miaoxo-
miia «bocToH roy0». A OCKIJIBKH CY[ HHXKYOI iHCTaH-
1ii He MOrOAMBCS 3 THM, IO TaKy THMYAcCOBY 3a00pOHY
MoXe OyTH peaIbHO HaKJIAZIHO, & TAKOX 4epe3 Te, L0
ypsia 0aKaB BUPILIMTH MUTAHHS LWIBUAKO, TO BepxoBHUi
Cyn moroauBcst PO3TJISIHYTH LEO CTPaBY B TEPMiHOBOMY
pexumi. He3Bazkaroun Ha Te, IO CYOOBY BJIAAy YacoM
KPUTHKYIOTD 32 MOBIIBHICTD Aiii, TOrO pa3y BOHA MOCYBa-
J1acsl 3 BPaKAOYOK0 MIBHAKICTIO — CY[Ai NOTOIUJICS
B3SITH CIPaBY [0 NMPOBAKEHHS y I SITHULO, HACTYIHOTO
JIHS BXKE CJIyXaJIl BUCTYNH CTOPiH, a Y BIBTOPOK OMpH-
JIFOOHUJM CBOE piweHHs. ToOto uepe3 17 fHiB mic/ist
TOrO, SIK <<Hb10—ﬁ0pK TaiiMCc» MoyYasia MmyoJTiKaLiko.

Pimennst cyny BusiBiiocst cchopMyJIbOBAHIM Y Haii-
YiTKilMil cnocio, 1o ypsa HiKOJM He poOUB Cpod
BCTAHOBUTH LEH3YPY HAJ razeTaMi uu 3anoOirT po3-
KPUTTIO iH(OpMaLii, sIKa MOr/1a O BHKJIMKATH IIOK.
Tpoe cynnis 6yJm mepekoHaHi, O YA HIKOJIH He
TNOBUHEH KEpyBAaTHCS BKa3iBKaMH CY/IB HIKYOI iHCTaH-
1ii, KPUTHKYBAJIH 1Ii CYOH 3a TOJIEPYBAHHS CIPOO
BCTAHOBUTH TONEPEIHI OOMEXKEHHs Ha MyOJTiKaLito.

Xou Bepxosnuii Cyp i He cka3aB, IO NONEPENHE o0Me-
JKeHHS He MOKe OyTH HAaKJIa[EHO Hi 3a SKHX 0OCTaBUH
(3a BUHATKOM BHIAJIKiB, KOJHM iH(pOpMaLis BoueBUIb
TOB’s3aHa 3 [AEPKABHOK TAEMHHLEI0 B HA3BUYANHIX
CUTYalisX, SIK-OT MiJ Yac BiiiHu), asie 0yJ10 3p03yMmiJo,
IO MaTepiaJi, SKUHi MICTH/IM MEHTaroHiBChbKi JOKYMEH-
TH, Tif 10 KATEropito He MiAmajae.
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ITi po3cexpeuysarns moxcymo mamu cepio3Hui
ennug. Ane ye e nidcmasa cankyionysamu nonepeoHe
00mexcenn s wooo npecu... ['onosnoro memoro [lepuwoi
nonpaeku 6ys10 3a00poRUMY WUPOKO 3ACMOCO8YBAHY
npaxmuxy ypa006ux 3a00poH Ha OpyKY8AHHS WOKYHOU0i
ingopmayii. Y cycninscmei iide wiupokomacuimabna
OuUCKyCis wo0o Hauozo cmavosuwa y B’emuami. A 6io-
Kkpumuii 06Min OyMKAMU i OUCKYCISL HABKOJIO CYCRLTIbHUX
NUMAHb HCUMMEBO 8ANACTIUBI OJ151 30008 ° 5% HAUOEO CYC-
niibcmea.

3 mM moroKyBaJmcs He BCi. | KosmmHii renepart i
nocos1 y B’ernami Maxkcesn Teiisiop cTaB BUpa3HUKOM
TOro 00YPEHHS CYAOBHUM PIlLIEHHSM, L0 HOro BiA4yBaB
Oarato XT0 B ypsai. Mexa, Ie NMOUMHAETHCS MPABO
rPOMa/ISTHIHA HA O0I3HAHICTH, 3asIBUB BiH, e «Ti peui,
SIKi fiOMy HEOOXiHHO 3HATH IJIsl TOro, abu OyTH JOOpHM
IPOMAJISIHUHOM 1 BUKOHYBATH CBOI (DYHKLi», 1 HIYOro
Oinpiie. Ane Xk pitennst Bepxosnoro Cyny, BiacHe, i
0yJI0 CIIpSIMOBAHO Ha Te, 00 JaTH MOXKJIMBICTH MPOMa-
JSHUHOBI BUKOHYBATH CBiil POMa/IIHCbKHII 000B’SI30K.
Cynns HdyrJsiac BKasas, 1O B CYCHIJIbCTBI TOUMTBCS BaX-
JIMBa 3araJibHa AWNCKYCisd Wopo poJi AMepukn y B’erHa-
Mi. A K MOXYTb 'pOMafsHi BUKOHYBAaTH CBiil rpoma-
JSTHCBKHI 000B’SI30K SIK 00i3HAHI YUaCHHKH CYCIiJIBHOT
AucKycii, SIKIO 1X Mo30aBUTH BaKJIMBOI iH(opMaLii?

* * *

Ane i <<Hb}0—IZopK TaiiMc», 1 «BalIMHrTOH mocT», Ta
il pelTa OCHOBHHX Ta3eT He € (Di3MYHIMH 0CO0aMH -
I1e BEJIMKI KOPMOparii 3 THCSYaMH MPAliBHAKIB 1 aKTHBA-
MH, BapTiCTh SIKMX CTAaHOBHTb MiJIbiloHH HosapiB. OToX
SKHH CTOCYHOK Ma€ HafiIeHHS IPECH TaKUMHU LIHPOKHU-
MH cBodoAaMu (dacTo Li 3aco0u MacoBoi iHdopMaLii
iCHYIOTb y opMi MiANPHEMHHLUBKHUX CTPYKTYp) A0 MpaB
napony? Tyt cain npuragatu csioBa cyani bpanpeiica
npo 000B’s30K TpoMaisH y po3ai «CBoboma cJioBax:
«...CYCIiJIbHA ANCKYCisl € MOJIITHYHUM O0OB’SI3KOM, i 1€
TMOBUHHO OYTH OCHOBOIMOJIOJKHUM TPHHLHUIOM aMEpUKaH-
CbKOTO0 ypsimy». Ajie AJIs TOro, 00 CTaTH YYACHUKOM
JWCKYCIi, 100 HECTH MPOMASIHCBHKY BiAMOBIOAJIbHICTD,
rpoMazsHiH Mae OyTu noingopmosanmii. Touna iHdOp-
Mallisi He 3aBXK/U Hafiiife Oe3MmocepeiHbo Bifl BJIAIM,
BOHA MOJXKE€ HAIXOIUTH i 3 HE3aJIeZKHOTO [Kepesia.

A 30epexeHHs CBOOOM i JEMOKpaTii 3aJIeKUTh Bifl
3araJIbHOrO PiBHS HE3aJ1€XKHOCTI il Oe3CTpalHOCTi
TaKUX JKepesl.
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bepk cxa3as, wo 6 napnamenmi 6yJ10 mpu cycninoHi
CIMAHU, a MidC MUM OH mam, Ha eaJiepei penopmepia,
Cudumo wemeepmuii Cmat, iuje 8axcugiuiutl, Habacamo
sadxcausiwutl, anidc yci inwi. I ye ne pumopuuna gicypa
abo cnosecre mepedcuso — ye Oliicruii axm, npuuomy
0yaice 6aeomuii 015 HAC Y Yi HACU.

Hasuparoun mpecy «4eTBEepTHM CTaHOM», bepk MaB
Ha yBa3i, 1[0 3[JaTHICTb LBOTO CYCHiJIBHOIO CTAHY BILIH-
BATH Ha 'POMAJICBKY AYMKY € BaKJIMBUM 3HapsIasIM
y cnpaBi KepyBaHHS KpaiHoto. Huui Mu 6auumo poJib
BUJTBHOI TIPECH MO-pi3HOMY, ajie B OyAb-sIKOMY pasi
MHUCJIIMO KBa3i-HCTUTYLiiiHUMH KaTeropiamu. Cynns
[Torrep Crroapt BOa4aB y mpeci icTOTHE 3HApSAS AJIS
BUKPUTTS KOPYMLii il MATPUMYBAHHSI YECHOCTI B MOJIITH-
. A iforo Kosera i3 cyny Buwoi incrauuii Bibsam O.
JlyrJjiac BUCJIOBHB NOAiOHe OaueHHS, KOJIH MOSICHUB, LIO
npeca peasiizye «npaBo 'POMAACbKOCTI HA OOI3HAHICTD.
A mpaBo Ha 00i3HaHICTb yKpail BaXKJIMBE AT MPOLECY
KEpYBaHHS HAPOIOM Uepe3 caM Hapo».
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TI'apanmyeanns einbroi npecu, no cymi, € cmpykmyp-
HuM noJiodxcennam Koncmumyyii. binvuicms inwux
noJoocers binans npo npasa 3axuwaromo KOHKpemHi
€60000u yu KoHkpemHi npasa ocobu... Ha eiomiry 6i0
HUX, WYHKM 1po c60000y OPYKY NOWUPIOE 3AXUC HA
iHcmumym.

3HalTH rapHUH MPUKJIAA TOTO, K Tpeca BUKOHYE
CBOIO CTPYKTYPHY POJib, MOJKHA B LAPHHI KPUMiHAJIbHO-
ro cygounHcrBa. OKpiM 3aXHCTy NPaB 3BHHYBaueHUX,
PO SIKUi iLII0CA B {HWHX PO3ALNaX, rPOMaIsHHHO-
Bi HEOOXIHO 3HATH, WM MPALIOIOTh aAMiHICTpaTHBHI
MeXaHi3MH npaBocyanst. U crnpaBedsmBo iife CyaoBHil
po3ruisia? Yn fige BiH gocTaTHRO WBHAKO? YN, MOKe,
BHHHUKAIOTD 3aTPHMKH, IO MOPOIKYIOTh TPYyHHOLLI?
Ante cepeHbOCTATHCTHYHUN IPOMA/SIHUH HE Ma€ dacy,
o0 0coOKUCTO MPUIiTH A0 MICLEBOro CyAy il CHAITH Ha
3aCilaHHSX Ta i HaBiTh FOAMHAMHU CIOCTEpIraTH TeJie-
TPAHCJIALII0 TOTO UM iHIIOrO CYAOBOTO PO3TJIAAY MO
KaOeJIbHOMY TesIe0aueHH0. 3aMicThb LbOro BiH LIYKA€e
iHopmalito y mpeci - xaii ue Oyae paHKOBa ra3era um
BEUipHiil BUIYCK HOBUH Ha pafio ado TesiedaueHHi. A
SKIIO Mpeci He JarTh OyTH MPHCYTHLOK HA CYIOBHX
3aCi/IaHHsAX, TOJI BOHA HE MOXE HagaTu Ty iHdopma-

1i0, IO «€ BKPail BaXKJIMBOK /11 MPOLECY KepyBaHHS
HAPOZIOM 1 uepe3 caM Hapom».

A SK Ke 3 HEeOOXiIHICTIO MaTH CHPaBEeOJIMBHI Cy/IO-
BHii po3rssaa? SIKIO 3JI0UMH 0COOJIMBO CTPALLHHIL,
SKIO MOl JTFofIell HABKOJIO TaK i BUPYIOTH i SIKIIO
HaMipHa MyOJIiYHICTb MOXKE 3aIIKOAUTH MEPCIEeKTHBI
BiHAliIeHH JTFOAeH, KOTpi Moryii O CKJ1acTi XKypi
HEeyNepeaKeHnX MPUCSKHAX, Yd He BapTO 0YyJI0 O Taku
He pomyckaru npecy? Hi, He BapTo Tak poOMTH, BBaKae
Bepxouuii Cyp. «I[Tonepeani oOMeKeHHs cJioBa Ta myo-
Jtikanii, - BBaxae BepxoBHuii cyans Boppen E. Beprep,
- € Halicepio3HIlNM 1 HaliHENPUHHATHILINM NMOPYLIEH-
HAM npaB, nependauennx Ilepioto nonpaBkoro». s
BHPILICHHS] TAKHX MUTaHb € CyAami. [l Iporo y cBoemy
PO3NOPSIIZKEHHI BOHH MAlOTh HI3KY 3aC00iB, y TOMY
YUCIIi i HAKA3 Mpo TMO30aBJICHHS CJI0BA a[JBOKATIB 3BH-
HYBAUEHHS Ta 3aXUCTY, EPEHECEHHs 3aCiaHH B Micue,
1€ eMolil BUPYIOTh MEHILE, & TAKOXK 130JIALiI0 UJICHIB
JKYpl NMPUCSKHUX.

Ku1t040BOIO CYHOBOKO CIPABOMO, IO CTOCYETHCS
BHCBITJICHHSI CYIOBHX PO3IJISIIB MPECOro, € Cpana
1980 poky, Bimoma mix Ha3Boro «Kopmoparist «Piumonz
HBIOCIIEnepe» MpoTH wWwTaTy Biprinis». Bona 3minnnia
TMpaBo HApOY Ha OOI3HAHICTB, Ky 3ade3nevye podoTa
BisbHOI mpecu. OAHOrO YOJIOBIKA 3aaperuTyBaJiu 3a
BOWBCTBO, i, 3 OIJIAAY Ha HA3KY MPOOJIEM, BifOyJI0CS
TPU CYOBi PO3TJISION, B KOOHOMY 3 SIKUX MPHCSIKHI
He mifism equnol gyMKn. OTOXK, KOJIH MOYaBCs YeT-
BEPTHil PO3IJISiA, TO CyAns, 3BUHYBAUEHHS Ta aJBOKAT
3aXUCTY APYXKHO 3ilLTHCS HA DyMLi, IO 3aJ1y 3aci-
JaHb CJILT 3aKpUTHU 1 A/ IJISAAuiB, 1 A1 Opecu.

Y BimmoBimp Micuesa rasera nogasa o Cyay Mo3os,
ONMPOTECTOBYHOUH pilleHHsI cyani. I y cBoemMy rosioBHO-
MY pillleHHi cyq 30aJlaHCyBaB CYNEpPEUHICTb iHTepeciB
Mmix [lepmoto Ta [lloctoro monmpaBkamu, TOOTO NPaBOM
Ha cBOOOMy APYKY Ta NPaBOM Ha CHPaBEeNJIMBHI CYy[IO-
BHil PO3rJIsiA, i MOCTAHOBHB, 10 BOHH MOEAHYKOTBHCS
MiXK cO0OI0: MOBJISIB, FAPaHTIsl «IIBHAKOrO Ta My0JTiy-
HOro cyzoBoro posrusisiay» y Iocriil monpasui o3Havae
HE JIMLIE 3aXHCT 3BHHYBAYEHOTO CYMPOTH 3aCEKPEUEHNX
CYIOBUX PO3rJIsmiB y 3opsHiil masari', ase it mpaBo
IPOMaJChKOCTI Ha Bi/IBiAyBaHHS CY[OBHX 3aCidaHb
1 crocrepiranHs 3a IXHIM nepebiroM Ha BJIACHI Oui.
OckiJIbKu BKpail 0UeBHIHO, BKa3aB Cy[, IO BCI Mell-
Kanui Bipriuii ado it cam PiuMoHI He MOXYTb NpHOYTH
Ha 3acifaHHs, TO HEOOXiHO MyCTUTH OO 3l Mpecy,
abu BOHA MOBIZOMJISLIA MPO mepedir 3acigaHb i TaKuM
YHHOM J0noMarajia 3a0e3NnevnTu CrpaBeIInBuil Cya0-
BHil po3rJIsm.

1 BopsiHa nasnara (nossa Ha3ea - Court of Star Chamber): 3 15 crosirrs - cymo-
Ba Kosteris y BesmkoGputanii, 1o cKJagasacs 3 u/eHiB Maaati JOPAIB i
MaJia PaKTHYHO HEOOMEXKEHY Cy/OBY BJiafy. 3JI0BKHBAHHS Li€K BJIA/I00
npu Kopostsix Skosi I Ta Kapii I craymu npurueto Bo si3uuex. Posmymena 1641
poky. (ITpum. mepeks1.)
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binnw npo npasa 6ynio yxeaneHo 3 0ens0y Ha 0082y
icmopito cydosux po3ensioie, wjo Hanepeo 66aXCATUCS
6i0kpumumu. B mi uacu docmyn epomadcekocmi na cydo-
6i 3aCi0anHs 0Y8 8aJNCTIUBUM ACNEKMOM CAMO20 NPOYeECy
1PoBeO0eHH L 3ACIOaHHS «neped CMIJIbKOMA JiH0ObMU,
CKiZIbKU iX 3axominio npuiimuy», po3eia0aecs K 00HA 3
«HEOYIHEHHUX nepesaz 6iJIbHO20 AHeIlCbK020 Cnocoby
apsioysannsy. Ilepwa nonpaska zapanmye maxi c6060-
ou, 5K c60600a cnoséa ma c60600a Opyky. Omodxc it moxc-
HA PO3eNiA0amu 3K maxy, wo 3aXuiyae npasa KoJICHO20
Ha 6i06i0y6AHHS CYO06UX 3ACIOAHb Yepe3 HANOBHEHH S
yiei wimkoi eapanmii peanoHum 3micmom. «Ilepuia
nonpaska ide 0aJi, AHidXc 3axucm npecu ma camoeupa-
JHCEHH S 0cOOUCMOCM 3 MEMOK0 YMPUMYBAHH S, 671A0U 810
o0bmedxcenns o6csey ingopmayii, 3 sKoi Mo*Cyms uepna-
mu gidomocmi epomadsiHu». Binvhe co6o tide naiv-o-
NI i3 NeaHoI0 uacmioro c60boou ciyxanns. Boce nio
KiJIbkoMa Kymamu 30py Haui cy0 36epmascs 00 3akpinJie-
Hoeo 6 Ilepwiili nonpasyi npaea ooepoicysamu ingpopma-
yiro ma Oiznasamucs npo ioei. IlJodo cydoeux po3ensoie
e 03Hauae, wo eapanmii ci0éa ma OpyKy, 3aKpinJieHi 6
Ilepwiii nonpasyi, cami no cobi edice nepeukooArCaomo
en1adi 0Cb Max 3anpocmo 3a4uHumy 0eepi cyo0oeoi 3aiu,
K 6oice mpueanuii yac 6y 6i04UHeHi 01 2POMA0-
cokocmi wje neped mum, ko 0ysio yxeanero yo Ilonpae-
ky. «Ilepwa nonpaska ne mae 0803naurocmei... B i uim-
KoMy (hOPMYIt08aHHI Ci0 Yoauamu mot SKHATWMUPIIULL
0bcsie, wo 1020 0036015€ PO32iedimu NPOUUMAanHs 6
YMO8aX 80T1eN1I00HOC0 CYCnisIbCmear.
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Y 1iil KOHKpeTHill crpaBi MIIIOCS MPO KPUMiHAJIbHUIL
3JI0UHH, aJie TOI CaMUil MiXiJ crnpaBeIIMBUil 1 OO
uuBibHUX crpaB. OiiBep Benaesn Xosmc, sikuit OyB
cyaneto Bepxosroro Cyay B 1902-1932 pp., Bif3Ha-
YaB, IO YBaJKHUI MOTJISA FPOMAZICBKOCTI TapaHTye
30ifiCHEHHST MPABOCYAMS HAJIEKHUM UMHOM. BiH mucas:
«baxaHo, abu po3rJisA UMBIJIbHUX CHpaB BiAOYBaBCS
nepes 0OYnMa rpOMAACKOCTI, i HE TOMY, IO CyNepevka
OHOTO IPOMAJISHUHA 3 IHLIMM € MPEAMETOM /IS 3aHe-
NIOKOEHHS BCi€l 'POMAACHKOCTI, aJie TOMY, 110 HalBaX-
JmBile, a0u BEPLIMTEJi MPABOCYAS 3aBXKIN MYCHIIA
OiSITH 3 YCBIOOMJIEHHSIM BiANOBiAAIbHOCTI MEpen rpo-
MAJICBKICTIO, YCBIJOMJICHHSIM, IO KOXKEH IPOMAISTHUH
MOBHHEH MATH MOXKJIMBICTb MEPEKOHATHCS HA BJIACHI
04Yi B YCBOMY, III0 CTOCYETBCS CNOCO0Y, SIKHM BHKOHY-
€ThCSI TPOMAJCHKHIl 000B’ 30K,

TexHOJIOriuHI OCATHEHHSI OCTaHHIX POKIB MEpeBe/n
TIOHSITTSI «IPUCYTHOCTI POMAZICBKOCTI Ha CYOBOMY
3acigaHHi» y HoBuil Bumip. Koncturyuiiinoro npasa npu-
HOCUTH (DOTOAMapaT uM BileOKAMepy OO0 CYHOBOI 3aJ1
HUHI HE iCHye, poTe 0araTo IITATiB yXBAJIH/II 3aKOHH,
SKi JO3BOJISKOTh TPAHCJISILIFO CYOOBHX 3acifianb. Kosm
BIEpILE MOYAJIOCs TeJIeBi3iiiHe MOBJICHHS, Take He
MaJIo CeHCy 3 OTJISIOY Ha po3Mip TOMIIIHIX TeseKamep,
HEOOXiHICTh MaTH SICKPaBe OCBITJICHHS i MiAKIOYATH
KOZKHOTO MOBISI 10 MIKpO(OHa, 32 SKUM TSTHYJIHCS
OpOTH. A CbOTOAHI BXKE BCIO 3aJly 3aCilaHb MOJKHA
3HIMATH 32 JOMOMOTOK JIMILIE KiJIbKOX Bigeokamep,

IO MPaKTHYHO MPUXOBaHI, a KePyBaTH HUMU MOXHA 3
CycigHbOI KiMHaTH ab0 Il HEBEJIMKOro MikpoaBTodyca,
TPUMAPKOBAHOTO HemopatiK. TesieBi3iiiHa TPaHCIIALisT
CYIOBHX 3aCiaHb MOYMHAJIACA SIK EKCICPUMEHT, aJie
BUSIBUJIACS [IOBOJI momyJisipHoto. Huni B AMepuui icHye
KalOeJsibHA TeJsIeBi3iiiHA Mepexa, BijoMa SIK «Cy/I0BE
TesiedaueHHs ». Mepeka TPaHCIIIOE CY/IOBI 3aCidaHHs, a
TAKOXK Nepeaae KOMEHTapi IOPUCTIB i HAYKOBLIB-NPaB-
HHKIB. SIK Gaunmo, 3aco0u MacoBoi iHdopmarii i gasi
MPOJOBXKYIOTh BUCTYNATH y POJIi MOCEPEIHHKA MiXK Ipo-
MAJICBKICTIO 1 CHCTEMOIO MPaBOCYAMSI, ajie BXKe y HOBUIA
cnoci0, [KHil Aa€ rysaaveBi 3Mory Kpaie nodauuTH Te,
IO BigOYBa€THCH.

(TomioHOMO € i cuTyauis i3 3acimaHHSIMH 000X Masat
Konrpecy i cayxannsmu B Konrpeci, a TakoxX 3acigas-
HSMH 3aKOHOABYNX 300piB WITATiB. SIK MpaBuJIo, iX
TEK TPAHCJIOKTH Yepe3 KaOeJsIbHi TeseMepexi, 30Kpe-
ma uepe3 C-SPAN. Ile - uie oauH NpUKJIag TOro, sK
3acodu MacoBoi iHdopMalii CJIyKaTh AJIST TOro, adu
JOJIYYUTH HAPOI A0 CIPaBH BPSIYBAHHS).

* * *

TTOHATTS «IPaBO 3HATH», UM «IPABO Ha O0I3HAHICTH,
JIOTIYHO BHIUIMBAE 3 maparpadis mpo cBoOOAy cJioBa
Ta cBOOOAY APYKY, WO MicTsAThes y [lepuiil mompasui.
B amepukaHCbKill FOpUAMYHIN i MOJITHYHI TyMIi BOHO
TIOPIiBHSIHO HOBE, aJie TYT MH 3HOBY 0a4iMO JEMOKpa-
TiI0 Ta CBOOOIM, IO HOYTh i3 HEIO MJTY-O-IUTY, He SIK
IOCh 3ACTUTJIE, CTATHYHE, & K Te, 0 PO3BUBAETHCS
B Mipy pPO3BHTKY camoro cycmijibctsa. «[IpaBo Hapomy
Ha 00i3HaHICTb» HaMTICHIlIE MOB’S3aHO 31 CBOOOION
OPYKY, aJie TPYHTYEThCS Ha IMPLINX pevax, OB sI3a-
HHX i3 eMokpartietro. Ko neMokparist HanoBHeHa
peasibHiUM 3MicToM a0, K Ka3aB ABpaam JIiHKOJIbH,
KOJIM 1Ie «BJIaga HApOMdy, 3MAiliCHIOBaHA HAPOMIOM i JJIS
Hapomdy», Todi pobdoTa Baaau (aKTHYHO € POOOTOH
Hapoay, i SKpa3 OTYT MEPEeTUHAOTHCS CTPYKTYpHA POJib
BIJIbHOI TIpecH Ta AEMOKPATHYHI iHTEPEeCH rPOMaJIsiH.
Lle He TBepIKeHHS, SKe MOLIMpIOBasIocs O Ha Bce Oe3
BUHATKY. | Hapop, i mpeca He MOBHHHI 3HATH a0COJIFOTHO
BCE, LIO BiIOYBAETHCS B CUCTEMi BpsiAyBaHHs Kpainu. I3
3pO3YMIJIUX TIPUYUMH MHTAHHS, [0 MalOTh CTOCYHOK /IO
HAL[OHAJIBHOI O€3MeKH, 3aKOPAOHHUX CIpPaB, a TAKOX
BHYTPIIIHIX AUCKYCIHl PO Po3po0Ky MOJITUYHOTO
Kypcy, He MiIJIATaloTh TPOMAACBKOMY KOHTpPOJIEBI y
MepLIi-TiNImil MOMeHT. SK muine npodecop-TpaBHIK
Pomni A. Cmousinia, aBroputeTHuil 3HaBens [lepmroi
NonpaBKH, «ACMOKpAaTHYHA BJ1aJa MOBHHHA 6yTl/l aoyxKe
BIAKPUTOLO ii Mpo3oporo. Pa3oM i3 TUM HaBiTb HaliBif-
KpuTilla i Hailmpo3opilia B1afa y HEBHUX CHTYauisx




noTpedye AeSIKOl MipH CeKPETHOCTI I CBOTO HaJIEZKHO-
ro (PyHKLIOHYBaHHS».

e TBepmKEHHS 3BYyUHTD SIK CIOBHEHE 3[0POBOTO
ry3ay. BogHouac cyTh cnpaBu mosArae B TOMy, IO B
JaHOMY pa3i MH 0a4iMMO B3a€EMOfII0 ABOX CHJI, KOTPI
3MararwTbCs MiK co00w. 3 ofHOro 00Ky, ypsiaoBLi pi3-
HOTO PiBHS, HABITb i B JEMOKPaTHYHOMY CYCILIBCTBI, 1
JoTenep MACBIIOMO He CXMJIbHI AluTHCS iH(OpMALi€r
3 MPECOK Ui FPOMAZCHKIcTIO. 3 iHImoro x OoKy, mpe-
ca, Ky MATpUMYE TyOJTiKa, IHOAI MparHe oaepxkKaTh
Habarato OiJibiue iHopMaLii, aHiXK peasbHO NOTpedye.
Abu Hasectu TyT Jag, y 1967 poui Konrpec CIIIA
yxBaJB 3akoH npo codoay iHdopmauii (Freedom of
Information Act). Bis noGpe Bimomuii M CKOPOUCHOO
Ha3Bow FOIA. Tleii 3akoH 0yJI0 yXBAaJICHO Ha BUMOTY
MpecH i TPOMAJICBKUX TPy, SIKi 3asBJISJIH, IO TOILI-
Hill enepasbHuil 3aKOH, IPU3HAUEHHUIT /11 NEPeTBO-
peHHs iHdopMalil Ha AOCTYIHY AJISL FPOMAJICbKOCTI,
HACIPABJi CIPABJIAB 30BCIM MNPOTHJIEXKHUH eEKT.

Lleit 3aKoH OyJs10 He pa3 MiANAHO TJIYMAUEHHAM — CYH
OIHOCTAIHO BHPILIYyBa/I, IO HOPMO I0A0 iHdopMa-
1il € il JOCTYMHICTh /ISl TPOMAJICBKOCTI, @ HA BUMOTU
IPOMAJICBKOCTI TIpo HafiaHHs iH(opMauii dhenepasbHi
BIIOMCTBa MYCATb pearyBaTH IIBHAKO i Ge3mocepen-
Hbo. Ha mifkpinieHnst uboro gefepaibHoro 3aKoHy Bei
IITATH yXBaJIWIH Y ceOe aHAJIOTivHi 3aKOHH MPO CBOOO-
Oy APYKY IIOAO AiSiJTbHOCTI BJIAAM IUTATy i JOCTYMHOCTI
1i JOKyMeHTaii.

3akon FOIA nependauae, 10 BUMOrH NMPO HaJaHHS
iHdopMalii MOXKYTb BUCYBATH 1 OKPeMi IpOMafsHy, i
npeca. Ajie Ha NpaKTUli NepeBaKHa OLIBIIICTD TaKHX
3aBOK HAAXOMUTD B TPECH, aKe OfHA 0coda, HABiTh
SIKIIIO 1I€ JTOCBITUYEHHI JOCJIIAHUK, MOXKE 3HAHTH BCe
K TaKi 0OMEXKEHY KiJIbKiCTh PillleHb 100 TOro, Mo
Ky iH(pOpMaLLit0 3BEPTATUCS, KOPUCTYHOUHCH 3aKOHOM
FOIA, Toxi K raseru il TesecTaHiii 3 IXHIM BeJIYE3-
HUM IITaTOM MNpaliBHUKIB MOXKYTb 3pOOUTH TaK, 1100
HaJ Li€ro NpoOJIeMOI0 MPALIOBaIH Uiyl Tpymi. I BoHu
MAIOTb KOIITH, 100 3aIUIATHTH 3a KOMilOBAHHS BEJINI-
Ye3HOI KiJIbKOCTI JOKYMEHTIB. 3p03yMiJio, 1o 3aco0am
MacoBol iHopMalii, APyKOBaHUM 4u epipHUM, HE Tif
CHJTy CTEKUTH 3a KOXKHOIO €0 BJIaaH, PO3NOBiIATH
PO KOXKEH CYJAOBUIl pO3IJISL] UM KOXKHE CJIyXaHHS B
3aKOHOJABUOMY 310paHHi, aJie caMa L5l HEMOXKJIUBICTD
yXKe € THM, IO POOHTH BiJIbHY Mpecy BKpail BazKJIMBHM
CKJIaIHMKOM JeMoKpaTii. Okpema ocoda MOXe KOpHc-
TYBaTHCS KOMOIHOBAaHUM BHCBITJICHHSIM HOBHH, K€
3AiHCHIOTD 1H(pOpMaLiiiHi areHTCTBa, MicueBa Mpeca,
OUBUTUCS CJIyXaHHS UM CYJOBI PO3IJILAM 1O Tesieda-
YeHHIO 200 K KOPHCTYBATICS JHCJICHHIMH HOBHHAMI i
KoMmenTapsivu, BMiniennmi B [arepueri. Ille Hikom Big
YaciB, KOJIH JIOMH KIUTI y MaJIeHbKHX CeJIaX, Y OKPeMo
B3SITOTO IPOMASHUHA He OYJI0 TaKHX BEJMKHX MOKJIH-
BocTell OyTH MMPOKO NOiH(OPMOBAHUM NPO [isJIbHICTD
BJIA/H, SIKLIO BiH, pOMafsHuH, Toro 0axae. Llg odizHa-
HICTb Ja€ 3MOTy 0co0i CBiJOMO roJI0CYBaTH Ha BHOOpAX,
MAMHCYBaTH BiIO3BY «3a» UM «IPOTH» Ti€l a00 iHLIOI
MPONO3NIil, MICATH JIUCTH OO0 3aKOHOMABLIB Ta il y3ara-
JIi BUKOHYBATH 00O0B’SI3KM rpoMansHuHa. Take Oyso O
HEMOKJIIBO, IKOM HE iCHYBaJIO BiJIBHOI IIPECH.

* * *

Aurie un Moxe mpeca 3aiiti HaaTo gaseko? bo, 3aii-
IIOBIIH 32 KPaliHIO TOUKY, Oyab-sKa cBoOOAa MOXKe
NPU3BECTH 10 3JIOBXKHBaHHS. barato XT0 rosiocHo
anJIoaye mpeci, Ka BUKPUBAE KOPYMLiI0 Y KOPHAOPaxX
BJIA/IH, aJ1€ BOHH K TOJIOCHO HAPIKalOTh HA BTPYYaHHS
y NMpUBATHE KUTTH, SKUM CYNPOBOIKYETHCS MparHeH-
HS 3HATH BCE MPO BCiX MOCAHOBLIB Ta MOMYJISPHUX
ocobucrocreii. L cTypOoBaHicTh Ma€e mi co00r0
peaJibHHil TPYHT, Ha HEel pearyroThb MepeBaKHO CYAH i
cynni. Boan po3umprorors mapamerpu Ilepuroi mompas-
KM 1 BOJHOYAC HAKJIAJAFOTh AESKi 0OMEKEHHS Ha Hel.
Opranizauii, 10 00CTOIITDH NpaBa MpecH, K NPaBHJIO,
rOJIOCHO HAapiKaroTh Ha OyKBAJIbHO KOXKHE 3 LHUX oOMe-
JKeHb K TaKe, IO B TOI Yl iHIMI croci® migpuBae
KOHCTHUTYLiHI rapaHTil BUIbHOI mpecu. AJte 3a3BHYail
11i 0OMEKEeHHSI € IPOSBAMHI TOTO 3aCHOBAHOTO Ha 310PO-
BOMY IJIy3[0BI MAXOAY, 3TiHO 3 SIKUM BiJIbHY Ipecy
HE 3BIJIBHEHO Bifl yCiX NPUPOAHHX ISl CYCIiJIbCTBA
oOMexeHb. [lo Takux 0OMeKeHb HajleXKaTh MPaBO XKyp-
HaJlCcTa TPUMATH B Ta€MHNULI KOH(iAeHwiiiHI AxKepesa
iHcdopmanii TaM, e fepKaBi MOTPIOHI CBITYECHHS Yy
KPHMIHAJIBHUX CIpaBax, BiAMOBIAJIBHICTD 3a CBOI Ail
SK TPOMa/ISIHAHA y BUMAAKAX, KOJIM HaKJien 3p00JIeHO
Ha TMPUBATHUX OCI0, a HE MOCAIOBLIB MyOJIiYHOI BJIAM,
a TAaKOXK Y pa3i, IKIIO HAKJIa[IeHO OOMEKEHHS Ha BifBi-
OyBaHHS AESKUX 00 €KTIB, 110 nepedyBaroTh Mif HArJId-
IOM BJIa[H, SK-0T B si3HMII. OKpiM IbOTO, Tpeca BeCh
yac cKapKuThes, mo kosm Crnostyueni [ltatn BusBs-
IOTbCS YYACHUKOM BiliCBKOBUX Aiii, TO TOMi XKYypHaJiic-
TaM He JAITh A0CTYIy A0 (ppoHTy. U He Hailkparum
MiIXOA0OM 10 1BOro Oy[e 3amuTaHHS, & YN MAKTh CEHC
Taki caMi 0OMeJKeHHs, HAKJIaJIeHi Ha OKpeMy ocody. A
30€0i/IbIIOr0 BOHH TakKh MarTh ceHe. CKaxiMo, Bax-
KO YSIBUTH, SIKHM MOXKeE OyTH CIOHYKAJIbHHH MOTHB
IJIS TOTO, 100 HO3BOJIATH OYy[b-SIKOMY I'DOMasSHUHOBI
0e3neperuKoAH0 MPUXOANTH A0 B’SI3HHLI il BIJIbHO pO3-
TYJIIOBATH TaM a00 XK THHATHCS n00Jm3y JiHil DpoH-
Ty, KOJIM TaM sIKpa3 TpuBae OuTBa. Mu uekKaeMo Bif
npecH, o BoHa 30upatuMe iHdopMaLito [ HAC, ajie
Pa3oM i3 THM MOrOIXKYEMOCS, IO CIIPOMOXKHICTb poOu-
TH Lle TAKOX He 0e3MeXKHa.

A we OyBae uyTH KPUTHKY 3 MPUBOAY BTPYYaHHS
y IpUBATHE XKUTTS NOCAAOBUX OCI0 MyOJIiUHOI BIadu.
MogisiB, mpeca MOBIOMJISIE MPO Te, IO AyXKe Biga-
JIEHO CTOCYETBCSI TOrO, HACKIJIbKH J00pe Wi MOCamoBLi
BHUKOHYIOTB CBOI CJTy2K00Bi 000B’s13KH, a00 if 30BCIM
IBOT0 He cTocyeThesl. OCTaHHIMU pOKaMu, 30KpeMa, B
Mipy pO3BHTKY IHTEpHeTY i KaOesIbHOro Tes1eOaueHHsl,
3’SBIJIaCS HECKIHUEHHA HHM3Ka iCTOpiil mpo ocoducTe
JKHTTS TIOCAJI0BLIB, OYMHAOUN Bia camoro IIpe3naeHra.
IMouasia TounTHCS KBaBa AUCKYCiS MPO Te, HACKITIbKH
JAJIeKO 3aiifie U TeHOEHLIsS Y CBOEMY PO3BHTKOBI
HACKIJIbKH [aJsIeKo iif Tpeba matn 3aiitu. Lle myOivne
BUJIOBHIIE HEMOKOITh THX 0araThoX JIFOACH, SIKi mepeKko-
HaHi, 10 MOBUHHO iCHYBaTH Pi3Ke PO3MEXYBAHHSI MiK
nyOJIiYHUM 1 PUBATHUM — 13 LIJIKOBUTOI BIAKPUTICTIO
IOJ0 MOBEIiHKH 0COOH B CYCIJIBCTBI i TIOBHHM HEXTY-
BaHHSM 11 IPUBATHAM KHTTSM. [HINI K BBAaZKarOTh, 11O
TaKOro po3MeKyBaHHs OyTu He moBuHHO. [IpnBaTHE
JKHUTTS YOJIOBIKA YH JKiHKH, BBAJKAIOTb BOHH, € KJIHOUEM
10 PO3YMiHHS IXHBOT'O MOPAJIbHOIO €CTBA, a L€, MOB-
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JIsIB, € PAKTOPOM, HAMl SIKHM HApOJ Ma€ MpaBo MOMipKy-
BATH, TOJIOCYFOUH 32 Ty UM iHLIY MOCAZOBY 0CO0Y.

Hanpukinui 1980-x pokiB »KypHaJlicTn po3Konasiu
iCTOpir0 MPO MO3AULTFOOHNI 3B’ 130K OJHOrO aMEpHKaH-
CbKOTO CEHaTOpa, KOTPHil MJTaHyBaB BUCYHYTH CBOIO
KaHaupatypy Ha nocany Ilpesupenta. Ig icTopist moxo-
BaJla BCi MOXKJIMBI HiOro Hajii Ha HaifBHILY Tocagy Kpai-
HH, 1 BIH HamociBcs Ha Mpecy, KaKy4i, 10 BOHA — «HE
Te, 10 MaJIi Ha yBa3i «0aTbKu-3acHOBHUKN» 200 pokiB
TOMy». barato sromeil CpuiiHsIo fioro 3BHHYBaueHHS
K CNPaBeIJIMBi, a MK THM CBOrO 4acy [ii npecu 0yJm
NOAIOHIMH 1 LIOJI0 AEKOro 3 «0aTbKiB-3aCHOBHUKIB»
CIIA. O6’exramu npecu 0y 1 Anekcanaep 'amisib-
ToH, 1 Tomac [[:xedepcon. AMypHi npuroau i mepuio-
ro, i Apyroro Oy/m TEMOK 3y0acTHX cTaTell y mpeci.
Mix THM, KOMEH i3 HHX 1 IyMKH He TPHIYCKaB, 0 HA
npecy Tpeda HaKMHYTH HAMOpPAHHKA.

TamisibTOH BifipearyBaB Ha myOJiKawii po cede, cam
BUKOPHCTABIUY Tpecy. BiH BU3HaB, 10 MaB 3B’SI30K 13
Mapieto PeiiHosbzc, Ta BogHOYac JOBIB HECPOMOK-
HICTh PeIITH 3BHHYBaueHb mpotu cede. He3amosro
Mepen CMEepTIO BiH 3aXUCTUB OFHOTO BuAABUA 3 Hbro-
opka, KOTporo cys 3BHHyBauyBaB y HakJemi. I'amib-
TOH BHT'OJIOCHB NaJIKy IIPOMOBY Ha 3aXUCT LiHHOCTEH
BisTbHOI mpecu. Bin 3asBuB: «CBodona OpyKy ckJiaja-
€ThCSI 3 TPaBa OMPHUJTIOJHIOBATH ICTHHY Ge3KapHO - 3
O00pHX MOTHBIB i 3 BUMPABAAHOK METOK». 3 iHIIOrO
XK 00Ky, [lxeddepcon BBaxkaB 3a Kpaiie 30epiratu
MOBUAHHS LIOJ0 3aKHIiB, HAUEOTO BiH Ma€ 3B’SI30K i3
Cani T'emmiHre, ofHi€to 3i cBoix padunb. HaBith Ko
BiH OyB NEPEeKOHAHU, 10 Mpeca MEpPENoBHEHA HE UMM
HLIMM, $IK TOJIOCJIiBHOK JIAHKOK MPOTH HBOTO CaMOro
Ta HOro CON3HUKIB, BiH yce OfIHO 30epiraB CBO Bipy
B Te, 10 AEMOKPATHYHOMY CYCMiJIbCTBY HEOOXiAHO
MaTH BUJIbHY npecy. «BoHH 3amOBHIOIOTH CBOI ra3eTu
OpexHeto, HAKJICTHUIBKUME JOMHCJIAMH 1 HaXaOCTBOM,
- CKa3aB BIH CBOEMY APYroBi. - A § 3aXHLIATHMY IX Yy
IXHbOMY NpaBi OpexaTH Ii OYOPHIOBATIL».

* *

Ha mouatky 20 CTOJITTS HOBi TE€XHOJIOTIl BUIO3MIHHU-
JIM JIesKi CTapi iCTHHU Ta ySIBJICHHS PO POJIb BIJIBHOI
npecu. Hanpuksiaa, ynpogoBx TpuBajiX pPoKiB pafio it
TeJsie0aueHHs BBaKasIM 32 MEHLI 3aXHIIEH BUOM MPECH,
a[Ke BU3HABAJIM Oe3MepeyHnM Toil (haKT, 1o 3 TexX-
HIUHHUX TpHYKH B eipi MOXKe BOAHOYAC MepedyBaT
ayKe oOMeKeHa KiJIbKiCTh CTaHLiil. BHac1igoK 1poro
KoHrpec nocTaHoBuB, a Cyau NOTOJUJIMCS 3 LM, IO
edip HasIeXKUTh YCHbOMY HAPOAOBI 1 IO CTAHUISAM CJIi[
BH/IABATH JIiLIEH31i HA MOBJICHHS JIMIIE HA MEBHHX Yac-
toTax. OpmepzKaBIm Taki JiLeH3ii, pagio-, a mi3Hime i
TeJIeBI3iiiHi cTaHUil MaJuM AOTPUMYBATUCS ClELiaIbHUX
YPSIIOBUX HOPMATHBIB, KOTPI YacTO «00pi3yBaIH IM
KpWIa» Y TJIaHi MOXKJIMBOCTEH a00 30MpaTH HOBUHH,
a0o X mepefaBaTH MaTepiaJii, A€ BUCJIOBJIIOBAJIAC
TOUKa 30py pefakuii. Po3BuTOK KaOesbHUX 1 CymyTHHKO-
BHX MEpeX TOKJIaB Kpaii ysBJICHHIO Mpo Te, 1o edip
He Oe3MexHHil, i edipHi 3acobu MacoBoi iHdopmail
MOYaJIH 3aiMaTH TifHE Micle MOpPAM i3 TpaauUiiHUMK
JPYKOBaHNUMH.

IMosiBa IHTEpHETY MOPOAKYE 0araTo TaKHX 3alUTaHb,
BIAMOBIAI Ha 5Ki He Oyje BiAHANAEHO YNPOJOBXK POKIB.

*

Ymnepuue B icropii ogHa-oAHiCIHbKA 000, BUTPATHBLIN
MIHIMYM KOLITIB, MOXKE ONPUJIFOAHUTH CBOI TOTJISIIN,
NPUYOMY HE JIMIIE Mepea THMH, XTO i 0Touye, ase ii
nepep wiymM citom! OmHa 0coda MOXKE HE MaTH THX
MOZKJIMBOCTEH 1J1s1 30MpaHHS HOBHUH, IO iX Ma€ rasera
YU TEJICCTAHIis, aJie B MJIaHi BHCJIOBJICHHS BJIACHOL
OyMKH Taka 0co0a MOXKE JOCUTb TOJIOCHO 3asBUTH MPO
cebe BciM, XTo OaxkaTume ii ciryxatu. bisble Toro

- IeXTO CTBOPHB IHTEpHET-c/TyKOH HOBHH, IO SKHAf-
ONEepaTHBHIIIE HAMAIOTD Cremiali3oBany iHgopMalio B
LAPUHI MOJHTHKH, TIOrOH, (DOHIOBOrO PUHKY, CIOPTY
ui Moau. Ha momauy 1o fpykoBaHux Ta eipHHX 3aco-
0iB MacoBol iHGopMauil cBIT HUHI Mae e i TpeTiil pi3-
HOBHJI MPECH - OH-JIAHHOBHIA.

Maroun Ha yBa3i mpaBa HapoOJly, MOJKHA CTBEPAXKYBa-
TH, IO HAAMIPY HOBHH He OyBae. Y «macmopTi», ge Mic-
TATHCS IXHI THTYJIBHI [aHi, 0arato ra3eT MogaJiu cJoBa
31 Cearoro ITucbma: «Tu Mycul 3HaTH iCTUHY, a iCTHHA
MOBUHHA 3poOuTH TeOe BIIbHUM». «BaTbKH-3aCHOBHUKN»
CIIIA Oysiu nepekoHaHi, 1O BiJIbHA Ipeca — HEoOXid-
HUil 3aci0 3axucty ocodu Big Biamu. Cynns bpaunpeiic
OauuB y BisIbHIN mpeci mKepesio iHbopmaii, HeoOXi-
HOI I'POMASIHUHOBI [/151 BHKOHAHHSI TPOMASTHCBKOTO
000B’s13Ky. MaOyTb, y XKomHiil iHIWil LapuHi CyTb MpaBa
HE 3MIHIOETbCA TaK LIBUAKO, SK Y cdepi 30upaHHs i
nowMpenHs inopMallii Npecoro, ajie roI0BHE 3aBAAHHS
JIMIAETHCS THM caMuM. [TyHKT mpo cBOoOOAy APYKY B
[Tepmiiii monpasui go Koucrurywii CIIA Tak i smmaeTs-
Csl CTPYKTYpHUM OAacTiOHOM JIEMOKpATil Ta HApoOgy. m
JITEPATYPA JJ14 JJOKJIAJHILLIOT O O3HAHOMJIEHHA 3 TEMOIO:

Fred W. Friendly, Minnesota Rag [®pen B. ®penai. Knanors
Minnecoru] (New York: Random House, 1981).

Elizabeth Blanks Hindman, Rights & Responsibilities: The Supreme
Court and the Media [EnizaGer baienkce Iinamen. IIpasa i 060B’si3-
ku. Bepxosuuii Cyn i 3acobu macosoi indopmaunii] (Westport:
Greenwood Press, 1997).

Anthony Lewis, Make No Law: The Sullivan Case and the First
Amendment [Entoni JTroic. He crBoproii 3akony: ITyskT CasiiiBeHa
i Mepwa nonpaska)] (New York: Random House, 1991).

Lucas A. Powe, Jr., The Fourth Estate and the Constitution: Freedom
of the Press in America [Jlykac A. Ilay mMostomwmii. YeTBepTuii cran
i Koncrurynis. CoGoma npecu B Amepuui] (Berkeley: University of
California Press, 1991).

Bernard Schwartz, Freedom of the Press [Bepuapn IlIBapu. CBoGo-
na npecu] (New York: Facts on File, 1992).
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3ASEXAHD.

- JpyrA nionPABKA 10 KoHcturyiyi CIIA

JIyMaueHHs MoJIoXKeHHs [[pyroi nompas-

KI 1PO MPaBO Ha 30epiraHHs Ta HOCIHHA

30poi - ofiHe 13 HaiicynepeusmBiLIIX
MATaHb, A€ HOETHCS Mpo TpaBa Hapody. Ha Bimminy Big
TpaB Ha BiJIbHE CAMOBHPAKEHHS, a TAKOXK THX NPaB,
IO 3aXHLIAITh 0Ci0, 3BUHYBAYCHHX y CKOEHHI 3JI0YMHY,
no uporo nurtaHHs BepxoBruil Cyn 3BepTaBcsi HewacTo.
ToX Hemae aBTOPHTETHOTO FOPHANYHOTO TJIYMadCHHS
TOrO, IO 03HAYAIOTH i €JI0Ba. MiX THM aMepHKAHCbKa
rpoMaachKicTs, KoHrpec, a TaKoX 3aKOHOJAaBYI Opra-
HH LITATiB 'PY3HYTh Y MOCTIHHUX AedaTax WIOA0 CEHCY
Hpyroi nompaBku, TOOTO 4H PEryJIHOE aMEPUKAHChKA
KoHCTHTYLiSl 3aKOHOABYO MUTAHHS HOCIHHSL BOTHEMA Ib-
HOI 30poi, a SKWIO TaK, TO A0 AKoI Mipu. IIpudiunuku
CyBOPOT0 KOHTPOJTIO BKa3YIOTb Ha BICOKHII PiBEHb
3JIOUMHHOCTI # KiJIBKICTh THX, L0, HABMHCHE UM BHIAJ-
KOBO, OyBarOTh yOHTI LIOPOKY 3 BOTHENAJIbHOI 30poi. A
iXHI ONOHEHTH TBEP/STh, 1O HE BOTHENAJIbHA 30p0si BOU-
Bae Jrofei, a cami yitomu. Ta dakT nossirae B Tomy,
wo y Cnosyuenux IllTaTax y npuBaTHOMY BOJIOAIHHI
nepedyBae OiJTblle BOrHENaJIbHOI 30poi, HiK y OiIbLIOC-
Tl IHIIMX KpaiH CBITY, a 3aBASKU TOJITIBYACHKUM (DiJib-
MaM 1 TeJIeBi3iiHIM 110y CTBOPEHO JIyKe HETOUHHUIA
00pa3 aMepuKaHUiB K JIHOACH, 10 XOAATD 31 30po€ro i
BUPILIYIOTb CYNEPEUKU MiXK COOO0H LIJISIXOM 30pOHHOTO
HACUJIbCTBA.

Yepe3 Taki cyyacHi po30LKHOCTI y MOrJIfax y4acHu-
KU rapsuux aedatiB iHomi 3a0yBarOTh MPO MOXOMKEHHS
Hpyroi monpaBku, MPUYKHK il BHECEHHS A0 bisig mpo
npaBa, a TaKOXK Mpo TOH (hakT, IO MIJIbHOHN amepu-
KAaHLIB € BJIACHHKAMHI BOTHEMAJIbHOI 30poi, Ky BOHH
BUKOPHUCTOBYIOTD 13 HEKPUMIHAIBHOK METOI0, SIK-OT
TIOJTFOBAHHS YN CIOPTHBHI 3MaraHHs. Prropuuni excue-
CH, SIKIX NPUIYCKAKTLCS OOMMIBI CTOPOHH, MOPOIHJIH
YHMAaJIO raJjiacy, aje MpoJIJIN He HAATO 0arato CBITJia
HA MHTaHHSL.

*

ITonepeJHUKOM Cy4acHOi BOTHEMaJIbHOI 30poi € MyIl-
KeT, KUl BUHAIIEHO Aech y cepeduHi 16 cToJiTTA.
SIKIO MOpIBHIOBATH HOTO i3 CYYacHNMH PYIUHUISMH, TO
MOXKHA TIO0AUHTH, WO e Oys1a rpoMi3Ka i CKJIaHa y
BUKODHCTaHHi 30posl, @ NPOTEe HAA3BUYANHO epeKTHBHA Y
Oursax. ITin yac I'pomaasHcebKol Biitnu y bpuranil B cepe-
AuHi 17 CTOJUTTS MaTH y BJIACHOCTI MYLIKETH ado IXHIX
«MEHLIHX OpaTiB» - MCTOJI — 0yJI0 qyKe MOWNPEHIM
SIBULIEM Cepefl APiOHOT MIISIXTH. AHIJTI CKapKuics
Ha Koposts [lxeimca II i ckunysm ioro mig yac Besmkoi
pesosnowii 1688 poky 1me ii 3a Te, 10, HAMArar4nch Bif-
POAUTH KATOMLUU3M B AHIJII, BiH 3pOOUB «IIPOTECTAHTIB
6e330poitHuMA, TOMi SK TamicTH OyJm i 030poeHi, i B3ATi

* *

Ha cJ1yk0y Beynepeu 3akoHoBi». Koy 1689 poky 0yJio
yXBaJICHO aHrJiilicbkuil binb npo mpasa, TO BUSABUIIOCH,
II0 MPaBO MATH y BJIACHOCTi BOTHEMAJIBHY 30pOH0 CTaJIo
OJIHUM i3 TIPaB HApO.y.
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IT’ smum i ocmanHim 000amMKOBUM NPABOM NiOOAHO-
20... € Mamu 30por0 05 C6020 3AXUCMY, CRIBMIPHOZO i3
1i020 CyCninbHUM CIMAHOM | PAHEOM, — NPUYOMY MAKY,
5Ka 00360J1eHA 3aKOHOM... [103a cymHisom, ye cychinb-
HUli 003617, i3 HAIEHCHUMU 0OMENCEHHAMU, HA NPUPOOHE
npaso Ha onip i camo3axucm, Koy 3axo0u Cycnijibcmea
ma 3aKORY 6USEIAI0MbC S HEOOCMAMHIMY, AOU CIMPUMA-
MU HACUTILCMEO YU SHim.

Sk Gu TaMm He OyJi0, a meil macaX BHCBITJIFOE iCTO-
puuHi akTH, SKi YaCOM JIMILAKTH 1103 YBArO Mif
yac ebariB, a came Te, o B AHIJIII CrpaBa BOJIOJIHHS
30poeto mepedyBasia i CyBOPUM KOHTpOJieM. BuiacHy
30pO0 MaJia TIJIbKH POAOBUTA ii ApiOHA LIJISXTa, a MPo-
CTHHl TPOMAJISIHHH MpaBa HOCUTH 30pOI0 HE MaB.

SIK moka3aJii HeaBHI HAYKOBI JOCJIIKEHHS, Y Opu-
TAHCBKHX KOJIOHISIX MPHBATHE BOJIOMIHHS 30pO€t0 0yJI0
TeXK BigHOCHO oOmezxennM. IllonmpaBma, 3arposa, sika
IJIa Bil BOPOXKE HAJIAIITOBAHHX MiCLEBHX TJIEMEH,
CMOHYKaJIa KOJIOHICTiB 3a0e3MmevyBaTH 3aTHICTb 0
BJIACHOI OOOPOHH, 1 Ha OIJIbLI HACEJICHHX TEpEeHaX BOHH
NOKJIaJaJIcs Y UbOMY Ha MUJILiO, @ HE Ha AUCJIOKO-
BaHi TaM YaCTHHM peryJisipHoi apwmii. Bei npupatsi oo
BiliCbKOBOI CJTy2KOH YOJIOBIKH MaJTi CJIyKHTH Ha 0J1aro
crisibHOro 3axucty. OTOXK rpoMagu Majii y BJIACHOCTI
3amacu 30poi, abu Her KOPHUCTYBATHCS 1S BIHCHKOBHX
BrpaB abo B 0ifii, a MOTIM 3HOBY MOBEPTAJN [0 ApPCEHa-
Jy. A nie 3acesieHicTh He OyJla TaKOK BXKe TyCTOH, 1€
OKpeMi 3eMeJIbHI AiISIHKM OyJIM Ha 3HAYHii BifcTaHi
Bi HafiOJMKYOro MicTeuka, TaM CHTYalisl BUMara-

J1a, o0 KOXKEH 3[A0pOBHil YOJIOBIK MaB MPUHAHMHI
OfiHY pYWHHUIO. [JOCHTb YacTO YMiJIM KOPHCTYBATUCS
30pO€t0 1 JKIHKH.
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ITpoTsroM KOJIOHIaJTBHOTO MEepiofy, a TAKOXK y paH-
Hi POKH ICHYBaHHs (pefiepasibHOI AepaKaBi B AMepuli
BJIaJia HEe CIyCKaJia OKa 3 MATAaHHS MpaBa BJIACHOCTI
Ha BOPHEMaJIbHy 30poro. 3 ofHOro GOKY, MicLeBi 3aKo-
HU YacTO [03BOJISUIM 4OJIOBIKaM BikoM Bif 18 fo 45
POKIB BOJIOAITH BOTHENAJIbHOI 30PO€I0 AJISI BUKOHAHHS
000B’43KIB UJIeHa MiJIilii, 3 HIIOro X 00Ky, HOPMATHB-
Hi aKTH 30BCiM 3a00pOHSJIH BOJIOAITH BOTHENAJILHOK
30pO€r0 MEBHIM CYCILIBHAM TPYNaM (SK-OT KaTOJIIKH,
pabu uu migMaiicTpy, WO C1yKOO0K MIATHIH CBOEMY
rOCMOJAPEBi 32 HABYAHHS).

Mosnoai Cnostyueni IlITaTi 3aXuIlaau CBOI peBO-
Jronito Big Besmkol Bpuranii, moeanyroun i Hamis-
peryJIpHOI, OiIbII-Mell HaBYeHoi KOHTHHEHTaTbHOT
apmii i3 gistMu Mitinii mratiB. Posb Takux MiTiHinHAX
¢opmyBaHb Oyae nepedisblieHO B MOJAJIBLI POKH
([Ixopx BalmHrTOH BO3BesIMUyBaTHME X 3 MOJITHY-
HOI0 METOI0), aJIe HACIpaBAi BOHH OyAyTb AJISL HbOTO
TOJIOBHEM 00JIEM SK B aMiHICTPaTHBHOMY, TaK iy
BilicbkoBomy TaHi. Lli hopmyBanHs, yacTo myKe mora-
HO HaBueHi (371e0i/IbIIOro e HAaBUAHHS MOJIATasio B
MapIIMPYBaHHi 0 BUTOHAX BJIACHOTO CeJia Mepes Yepro-
BOK BEUipPKOI0), a IIe Tiplie AUCLHUIJTiHOBAHI, HE MOTJIN
BifirpaBaTi PoJib HaAiilHOI 30POItHOT cuutH.
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Iloxnaoamu 6yob-5xki cnodieanns va Miniyito — 6e3-
nepe4Ho, MApHa CNPasa, OCKiJIbKu Jito0u e 60 WoiHo
eumACHYMI i3 3aMUWKY POOUHHOZ0 JHCUMmMSL; He NPU36u-
uaeni 00 eypxonty Gume, 308cim He 3HaloMi 3 6Y0b-sKu-
MU BIlICKOBUMU HABUUKAMY, 8 NOEOHAKHI 3 6i0CYMHICMIO
anegrenocmi  cobi, wo pobumb ix HeCMINUSUMY T NPUMY-
uye Gosmucs Hagimb 671acHOi miHi, modi, kosu mpeba
npomucmosmu 30pOiiHUM CUNIAM, KOMPUX PeCYTNAPHO
HABYAOMb, KOMPi € OUCYUNJTIIHOBAHUMU, €KINIPOBAHUMY,
He3pieHIHHO Olbut yMinumu i Kpawe 036POEHUMM. ..
Sxbu nposiyras 3aKsuk 6U3HA¥UMU N0 NPUCSEOI0, SKOIO
8 YINIoMY € MiNiYisi — HAIKOPUCHIWOIO YU MAKOTO, WjO
3a60ae wkoou, mo s mycue Ou 3aseumu opyee.

Ta Bce X Taky MiiLiiiHi (OPMYBaHHS Y MEBHUX
BUMAJKaX BUSBUJINCS KOPHCHUMH, HABiTh SKIIO 1 3 €Iu-
HOI NMPUYHHU: JATH 3MOTY MOJIOAL HaLil BUBECTH Ha
nosie 60r0 40 000 uvoJoBiK mix yac PeBostroniiinoi BiltHH
32 He3aJIeXKHICTh. [l0 TOro X Ie JOMOMOIJIO TOMINPUTH
1K PEBOJIIOLII0 CKPi3b, KOJIH MAilKe B KOXKHOMY Mic-
TEYKY YH CiIbLi OYJM JIOMM, SKi CJYXKHJIM M KOMAaH-
noto /lxopaxa BammHrrona.

Hes3BaxKaiouu Ha MOMYJISPHICTh MiJHLii HANPUKiHIi
1790-x pokiB, IITATH HE BIAMOBUJIUCS Bi KOHTPOJIO
HaJl BOTHENAJIBHOO 30pO€r0. 3aKOHH, IO BH3HAYAIIH,
XTO MOJKe BOJIOMITH BOTHENAJIBHOI0 30POEr0, HE MPHITH-
HSLJTH CBOEI il aHi M yac BiMHH, aHi MICJIs Hel. 3aKOoHH
IITATiB BUMAraJiu, abu 0coOM - BJIACHUKHU 30poi - 371a-
BaJM 1 YpAAOBi, KO BOHa OyAe MOTPiOHA 3 BOEHHOO
meroro. Hanpukyan, y IlenciibBauii MaTi BJacHy

30pOr0 MOTJIM JIHLIE Ti FPOMASIHY, 1O 3aNPUCSIIUCS
B JIOSIZTBHOCTI 10 IBOT'O IITATy i HOBOHAPOAKEHOI Hep-
JKaBH, & THX, XTO JIATH NPHUCATY BiIMOBJISBCS, MOTJIA
3MYCHTH i 0 BiAMOBH Bif BJacHOi 30poi. A B Oara-
TBOX IITATaX HOPMATHBHI aKTH il Hafasli 3a00pOHSIHN
MaTi 30pO0 KaTOJIMKAM, €BPesIM, padaM, a TaKox
nigMaiicTpaMm, 1o CJIyzKOO IUIATHIN CBOEMY IOCIOIA-
peBi 3a HaBUaHH:, Ta OigHUM OiMM rpoMapsHam. Kpim
TOTO, YPSAH IITATIB POBOMUJIN MEPEMHCH BOHEMAbHOI
30poi, TOOTO BeJIM CMUCKHU il TUMIB i BJIACHHKIB IIE i
MPOTSTOM 3HAYHOI YacTHHU 19 cTOJTTS. A B OfHii
i3 HAyKOBHX Tpallb CTBEPAXKYEThCA, 1O B 1790 poui 3
yciel KiZbKOCTi A0poc/iX OL/X Y0JIOBIKIB, sIKi MaJiu
IPaBO BOJIOAITH BOTHENAJIbHOK 30PO€t0, MeEHILE, K 14
BIICOTKIB, peasibHO Bostomim Hero. Lle OyB sKpa3 Toit
yac, KoJm mwTatu yxpam [pyry nompasky. OTox
CpaBe/IMBUM Oy/ie CTBEPIXKYBATH, 1110 HE HEOOMEXKe-
HE IIPaBO BOJIOAITH BOTHENAJIbHOK 30PO€L0, @ ICTOTHONO
MipO0 KOHTPOJIb Haj Heto OyB MpaBUJIOM [JIsl BCix 13
TOJIILIHIX IITATiB.

* * *

CtBopenHst [{pyroi nomnpaBKu CJIA po3rJIsaTH Lie
il y KOHTEKCTI aMEPUKAHCBKOI HEBIPH y PEryJIsipHy
apMito, HEeBipH, YCMAJKOBAHOI Big AHIJII il migCHIICHOT
NOBEAIHKOK KOPOJIIBCBKOI BJIAH TMPOTATOM JBOX JeCs-
THJIITh TIepes He3aJIeXKHicTIo, 3000yToro B 1776 poui.
[lepenivyroun ckapru KoJIoHICTiB Ha Koposs ['eopra
III B dexmapauii He3asexHocTi, Tomac [lxeddepcon
MHCaB, 1O «BiH [KOPOJIb] TPUMAaB Ha MOCTOI PEryJISIPHY
apMito cepeq HaC y yacu Mupy 0e3 3roau Ha T€ Hallux
3aKOHOaBYMX 300piB. Bin HamaraBcs 3poOMTH BiiicbKO-
BHX HE3aJIEKHUMHU Tepe/l LMBLIBHOK BJIA/IOK i BHIIUMHE
3a Hei». A KisibKa iHmmX ckapr y [lex/apauii 6e3moce-
PEIHBO CTOCYBAJIUCS TIPHCYTHOCTI PEryJIIpHOI apMil Ha
aMEpUKAHCBKill 3eMJIi Ta HamaraHb OpUTaHLIB KOHdic-
KyBaTu 30poto i Goenpunacu B aMepHKaHLIB.

ITig yac Koncrutyuiiinoro xonBenty 1787 poky iforo
JeJsieraTi 0OrOBOPIOBAJIH MEPEeBArH MOCTIHOT apMil
NOPIBHAHO 3 MisiniiiHuMu popmyBanHamu. Born Hami-
s KoHrpec mpaBoM CTBOPIOBATH W MiATPUMYBATH
(byHKUiOHYBaHHS apMiii Ta BilicbkoBoro ¢JioTy, aje
HE TOPKaJIUCS IPUBATHOIO BOJIOJIHHS BOrHENAIbHOKO
30poeto sk okpemoro nurtanus. lllonpasaa, mig yac
AedatiB po patudikauito Koncruryuii ii onoHeHTH
CKapZKUJIACS, 110 HbOMY JIOKYMEHTOBI He BucTauae bis-
s mpo mpaga. Cepen UuX MpaB BOHH OAYMJIH i MPaBO
rpoMajstH MaTi 30poro Ha TOi BUMAJOK, KOJIM Oyne
HEOOXifHO CKJIMKATH MifiuiiiHi dhopmyBanns. CTpax
neped PeryJIApHOI0 apMi€ero Bce Lie icHyBaB. AHTu(ene-
paJtictnt 6yJm cTypOOBaHi THM, IO, MAIOUN 32 COOO0
BJIACHY PEryJIIpHY apMito, MillHHil IEHTPaJIbHUI ypsia
JECTOTHYHO MIr O 3aMaxXHYTHCS Ha CBOOOIM HAPOAY.
Y Garatpox wrarax g0 yrog npo parudikauito Koncru-
TyLil 0yJ10 BHECEHO BUMOTY IPO HEOOXIAHICTD sIKHai-
BHALE BHECTH Bisib npo mpaBa y TekcT Koncrurynii.
OmHuM i3 TaKuX NpaB HA3MBAJIOCS MPABO BOJIOJIHHS
BOTHETMAJIbHOIO 30pO€r0, abll MOXKHA OYJI0 CTBOPIOBATH
MisTiniiai popMyBaHHS.
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Mu nepexonati, wo napoo mae npaso Ha 30epicanHs
ma HOCiHH s 30poi; wo 006pe Keposana Mminiyis, sKa
cknaoanacs 6 i3 nirooeil, HagueHux 60100imu 30poero, €
NPAGUIILHUM, NPUPOOHUM | De3neuHUM 3HAPS00AM 3aXUC-
my éinbHoi deporcasu. Il]o peeynapHi apmii 6 uacu mupy
Hebe3neuni 0215 c60000u, a omdice, iXHb020 ICHY8AHHA
mpeba ocmepieamucs, axc 00ku o6cmasuny i nompeoa
3aXulamu CyCcniJioCmeo He 6UMAZAMUMYMb MAMU iX,; i
o y 6yOv-sKomy pasi eiiicbkoasi nosurHi 6ymu cysopo
nionopA0K06aHi YusiibHil en1adi i keposaHi Hero.

Iepumii ckyian Konrpecy, ckyukanuil yxe Bignosia-
HO 10 HOBOYXBaJsieHoI KOHCTHTYLI, CTBOPHB MPOEKT
binng npo mpasa, i wraty patudikysaau idoro B 1791
poui. Cxoxe, WO AUCKYCIil Tpo Te, sIKOK Mae Oytu [py-
ra MompaBKa, TOUMJIOCS HE HAATO 0Arato - oOroBOPHOBA-
JHcst Xiba mo HroaHeu pedakiii. Jleski BueHi Bif3Haua-
I0Tb, 1110 PO3POOHUKH NMPOeKTY IlonpaBKu MOroau/mcs
Ha TI€BHI BHXi[HI NMPUHLHMOBI YMOBH, a KOHKPETHO — Ha
Te, 10 IPOMA/SHU MOBUHHI MaTH KOHCTHTYLiiHE IPaBO
Ha CJIyKOy B MUIILIHHNX (DOPMYBAHHSAX IUIS 3aXHCTY
wraTy i yciei Kkpainn. A mo6 ui popmyBaHHs Oy mdie-
30aTHUMH, TPOMA/ISHU TIOBUHHI OYTH Ha/iJIeHi MpaBoM
Ha 30epiraHHs Ta HOCIHHS BJjlacHol 30poi. B Ti wacu
[TonpaBka Oyj1a BaKJIMBOW He SIK 3acid 3abe3neveHHs
paB MPOMafSHIHA, — y Hill cy1ig OyJ10 HacamIepen
BOAavaTH CKJIAAHMK IIMPIIOI JUCKYcii 3 muTaHb denepa-
JTi3My 1 30aJ1aHCOBAHOCTI BJIA/IHHX MOBHOBAKEHb MiK
wratamu it enepaibHaM ypsinom. KoHeTuryuist nepen-
0avasia 3HAYHO MOTYTHIIUMIl LIEHTPAJIBHUH YPSIA, aHiK
TOI, 10 iCHyBaB 3rigHo 3 noJioxenHsmu Crareii Kou-
enepauii 1781 p. Crpax nepen CHJIbHUM LEHTPaJIbHAM
YPSIIOM, 32 CIHHONO SIKOrO CTOSIa O peryJidpHa apMisd,
BCe 1lI¢ iCHyBaB, TOX MiJIiLiiiHi (hopMyBaHHS BOavYamICs
SK TaKi, [0 MOTJIH CJIyTYBAaTH IUTATaM i HAPOJIOBI HE
JIMIIE SIK 3HApSAAS UIS 3aXHCTY NPOTH MOKJIMBUX Hama-
JiB i330BHi, aJi¢ il IPOTH BJIACHOTO 3arasIbHOHAL[IOHAJTb-
HOTO ypAAy, AKIIO O CHpaBOUJINCS HANeCHMiCTHYHIILI
IIPOrHO3H aHTUdENEePATCTIB.

Inyun y pycni Takux Hactpois, y 1792 poui Konrpec
yXBAJIUB 3aKOH PO 0OMYyHAMpOBaHy Mijiuito. [leii akT
BH3HAYAB, YMIM OOOB’SI3KOM OYJIO CJIYXKHUTH B MiJTiLliii-
HUX (DOPMYBAHHSIX («KOKEH BiJIbHUIl, MPUAATHAUII [0 Bili-
CbKOBOI CJ1yk0u Oiymil 4os10BiK» BikoM Bif 18 mo 45
POKIB), a TAKOJK BCTAaHOBJIFOBAB, 10 KOKHOMY TaKOMY
IPOMAJISTHIHOBI CJ1i MOOOATH MPO BJacHy 30poto, Goe-
TMpUNAcH Ta BifiCbKOBE CMOPSIIZKEHHS.
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«... Kookcen epomad snum, y3samuii Ha maxy cyoxcoy,
nosuten mamu y cebe 000puii Myukem abo pywHuyro 3
KkpemeHesum 3amkom, 000puii 6acrem i namponmaw, 08a
3anacwi KpemeHi, pareys, NAMPOKHY CYMKY 3 KOPOOKOIO
écepeOuHi Hei, 30amHOI0 BMICMUMU He MeHule, K 06a0-
YSmb YOMupy HA6OL... 8 KOACHOMY HADOT Mycums Oymu
HAJIEJICHA KiTIbKICMb NOPOXy Ma KyJib».

Y GaraTboX BiIHOLUEHHSX LEH 3aKOH CTaB KyJIbMi-
HAliHOK TOYKOK B PO3BUTKOBI MiJiuiiiHOro pyxy. I
3a KiJIbKa HACTYNHUX POKIB OLiHKA Mijilii sK Heedex-
THBHOTO iHCTHTYTY, faHa [[Kopmkem BaumHrroHom,
BHSIBHJIACS HEMOBIpHO TouHORO. CripaBmi, MiJTiLiiiHi
(hopmyBaHHS CIPOMOTJIMCS BUrPaTH Kijibka OOIB 3 iHAi-
QHLSIMH Ta MPOAEMOHCTPYBaIM cede SK iCTOTHA CHJIA
B 1794 poui, mif yac NOBCTaHHS NPOTH MOAATKY Ha Bic-
Ki. [Ipote OyJi0 1IOHAlIMEHILE ABA BHMAAKH y IITATaX
JUxoppxis 1 Biprinid, ko 1i ¢bopMyBaHHS MaJio He
BeTynmuu y Oiil i3 dhenepasibHUMH 30pOHHUME CHITAMA.
bynpb-ske modpe im’s, 1o foro Masm Miniuiini dop-
MYBaHHS1, OBHICTIO 3HUKJIO MiCJIs IXHBOI XKaXJIMBOI
NOBeJiHKM Mif yac Biiinu 3a ne3asexuicTs y 1812 poui
[3 Anruieto]. ToMy 10 copoKoBUX POKiB 19 cTOMITTS
00pa3 HapomHOI MiJiLii, 3aKkyianenuii y Apyriii mompasui
binns npo npasa 1789 poky Ta 3akoHi npo 0OMyHaUpo-
BaHy MiJinito 1792 poky, noGpsiue BxKe po3Tanys. IIpo-
TAroM 19 cToJTTS MicueBi MintiniitHi hopMyBaHHS Bce
e 30upasucs A Tak 3BaHOi MYLITPH, ajie, SIK Bi3Ha-
YarOTh iCTOPHKH, Ui MYLITPH BHJIMBAJIACS B HEHa0araTo
Oisiplue, HiZK MapLIEPYBaHHS 3 TOPANM BUIJISAOM TeEpen
2KIHOYOK MOJIOBUHOK BJIACHOTO CIMEHCTBA [0 TOTO,

SK TiTH JO MICUEBOI KOPUMH i MOYaTH PO3CIA0ATUCS
TaM Bifpa3y X 1o o0ifi.

1901 poxky Ilpesunent Teomop Py3Besbr 3akukas
A0 pedopMyBaHHS L€l cucteMu. Bin nporosiomysas,
IO «HAII 3aKOH MPO MUTILiF0 3acTapiB i HIYOrO HE Bap-
tuii». Konrpec yxsams 3akon nmpo misinito 1903 poky,
SIKHii, MOTPH CBOK HA3BY, BEJIMKOK MipOH MOKJIAB Kpaii
MisTinii B TOMy BUIJISLA, KUl OYB 3BHYHUM Y 4acu
pesoJttoii. MakToM 0yJ10 Te, IO TOrOYACHUIl PiBEHb
BOEHHOI CTPaBH yKe BHUMAraB JIOICH, 100pe HABUEHHX
MOBOIUTHCS 3 HOBITHBOK 30pO€r0. 3aKOH mepeadauan
HASIBHICTh TaKHX BIHCHKOBHX Y JIaBaxX PEryJIIpHOI apii,
a Takox y HauionaspHiii reapaii, 3acHoBaniii y 1903
poui. B daraTbox BigHoweHHsx HauionasibHa reapmis
OyJ1a HACTYNHULEH KOJIHIIHBOI HEOPraHi30BaHO! MiJILl,
MpOTe SIBJISIA COOOK0 YTBOPEHHS, HA0AraTo MUCLWIITIHO-
BaHille fi Kpalue HABUeHe, a/i’Ke MPOrpaMu MiArOTOBKH
il usieHiB 0yJ10 po3po0JICHO Ha PiBHI BUMOT, BUCYHYTHX
peryJisipHoro apMiero. Unenn HauioHasbHOI rBapmil He
MaJi 30poi B 0COONCTOMY BOJIOJiHHI, BOHI OJEPKYBaJIH
il Big OpraHiB 3arajIbHOHAL[iOHAJIBHOI BJIA/IN.
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bykBasibHe npounTanHs JIpyroi NonpasKu B il icTOpuY-
HOMY KOHTEKCTi MOKe MPHBECTH O BHCHOBKY, LIO TPABO
Ha 30epiraHHs Ta HOCIHHS 30pOi 3 METOH CJIY2KOM Y MiJIi-
HiHHIX (DOPMYBAHHSIX HUHI BJKE€ HEMOZKJIMBO 3aCTOCOBY-
BaTH. Hanpuksiaz, XKofieH i3 WTaTiB He CKJIMKAB Heopra-
Hi30BaHy MiJiLito craporo 3paszka. OCTaHHBOTO pasy Le
pobuiocst 1me 3anoBro 1o I'poMaisHCBKOI BiiiHn (Yoro
He cKaxeru mpo HanionasbHy rapmito). Ta ii HeoOXin-
HICTb [UIS1 TPOMA/ITHIHA MaTH BJIACHY 30pOH0 TOMI, KOJII
BiH ifie Ha BiliCbKOBY CJ1yKOY, BXKE JABHO Bifiiinia B
HEOYTTA. SIK BHUCJIOBJIFOETHCS 3 LIbOrO MPUBOAY iCTOPHK
Pobepr CriTuep, «3Ha4HOl0 Mipoto [lpyra nmompaska cTa-
Jla HECYMICHOIO 3 CyYaCHUM aMEPUKAHCBHKUM JKUTTAM».

Lle TBepaKeHHS MOXKe OyTH IyXKe CIpaBeIIiBAM,
SIKILO 3BAKATH HA MOYATKOBHI 3aAyM, SKHi MaJjil TBOP-
ui Koncruryuii. OcKisibki 3 4acoM 3MIiHIJIOCS OayeHHs
pOJIi MiJTiLii, TO 3MiHUJIOCS i GayeHHsI HEOOXiAHOCTI
MaTHi y BJIACHOCTI BOrHemasibHy 30poro. SIkuil Ou cmucs
He OyB 3aKkJiafieHuil y [Ipyry mompaBKy KOJIUCh, HUHI
BOHA Ha0yJia LiJIKOM HOBOTO 3BYYaHHSI.

* * *

IMepen Tum, 5K MOrJISHYTH HA HUHILIHI AUCKYCII,
HEOOXIAHO 3YMUHUTHUCS # 3amUTATH: «A IO CKa3aB IPo
Hpyry nompasky Ta ii cyTb Bepxosruil Cya?» - agxe
BIMOBI/IHI KOHCTUTYLIiHI NOJIOKEHHS, & MOBUTBCS
npo Bci iHII cBOOOAM HAapody, BXKe OyJ aBTOPUTETHO
BATJIyMayYeHi HAWBHIUM CYJOBAM OPTaHOM KpaiHu. AJie
oo [lpyroi nonpaBku maHye AuBHa Tumia. Lle mutaHHs
NMOCTaBaJIO NEpes Li€k0 BUCOKOK CYAOBOK) iHCTAHLIEHO
JIMIIE KiJIbKa pasiB, ajie i pillleHHs, XO4Y BOHM i OCJI-
IOBHi, He MaIOTh MPSIMOr0 CTOCYHKY [0 CYYacHOi cyc-
MiJIbHOI AUCKYCIl.

Y cynosiii cnpasi 1876 poxy «Cnostyueni IlTatu mpo-
T Kpyiikinenka» BepxoBruii Cyn BUCYHYB 1Ba TIPHHIM-
mu: no-nepuue, Jlpyra nonpaBka He MiCTHTb MOJIOKEHD,
Ki MEepPelKOoKau O HOPMOTBOPUOMY PEryJIHOBaHHIO
W00 BOTHEMAJIBHOI 30poi, a MO-Apyre - I MOIpaBKa
CTOCYETBCSI JIMILE BIaH (DenepasbHOrO PiBHS, a He
BJIAAy WTATiB. [HIIMMH cJ10BaMUL: IKi O MEXKIi HE BCTAHOB-
JroBasia [lpyra mompaBKa y CrpaBi peryJiroBaHHS HTaHb,
TOB’13aHUX 13 BOTHENAJIBHOIO 30POE0, 1 OOMEXKEHHS He
CTOCYIOThCS IITATiB. BoHN, cX0XkKe, MatOTh HEOOMEXKEHi
NOBHOBAKEHHS y PEryJIOBaHHI MUTaHb LIOAO BOTHEMNaJIb-
HOI 30poi.

Hecarbma pokamu misnime Bepxosruii Cyn 3HOBY
3BEPHYBCS 1O MATAHHS MOBHOBaKeHb wTaTy. Crasocs ue
mig yac posrsany cnpasu «IIpeccep mporu wrary Li-
Hoiic» (1886), xosm Bepxosuuii Cyn miaTpuMaB 3aKoH
IITaTy, sKUil 3200pOHSB BOEHI30BAHAM OpraHi3alisM
BJIALUTOBYBATH CBOI CTPOHOBI HABYAHHS UM mapaam 06e3
CTeniaIbHOro [03B0JTy TyOepHatopa. Ilim yac posrssmy
cnpasu Bepxosuuii Cyq ime pa3 Bim3Haums, mo [lpyra
TIONpPaBKa CTOCYEThCS JIHIIe (heepasIbHOl BJIadH, a OT
INTATH BUJIbHI PEryJIOBaTH MUTAHHS BJIACHOCTI Ha 30poi0
Ta il BUKOPHCTAHHS IPOMajiiHAMU Ha CBiil poscyd. A
IpaBoO Ha 30epiraHHs Ta HOCIHHS 30pOi CTOCYETHCS JIHILE
HEOOXigHOCTI mepedyBaTi B MUTLIHAX (POPMYBAHHSIX.
Bepxosuuii Cyn MOBTOpHUB 1F0 IyMKY IIe y KiJIbKOX
IHIIMX CTpaBax, y SKHX ilIJI0CS MPO HOPMATHBHI aKTH
INTATIB, I PEry/IOBAJIUCS MUTAHHS LIOAO BOTHENAJIbHOI
30pol.

Haii3HauHilmoo cyaoBoo CIpaBoro, e iuuiocs npo
Jpyry nompasky, Oysa cnpasa 1934 poky «Crostyueni
wTatH npotn Misiepar. Posryisgasiocs muTaHHS PO
KOHCTUTYLilHICTh HalioHaIbHOro 3aKOHY PO BOTHe-
nasipHy 30poto Big 1934 poky. Leit akt peryJioBaBs
MUTaHHS NEPEBE3CHHS PI3HUX BUAIB 30poi 3 OAHOrO LITa-
Ty o inmoro. [Box Jtofeil 0yJ10 3BUHYBAYEHO B TOMY,
10 BOHH NeEpeBO3HJIN He3apeeCTPOBaHMii 00pi3 (a Taka
30posl € THIOBUM 3HAPSAASM I'PabiXKHUKIB) uepe3 Kop-
noHn wrtaTiB. CaMi 3BUHYBaveHi 3asBJISLUIA, 10 3aKOH
PO BOTHENaJIbHy 30pOI0 MOPYLIYeE IXHI paBa, rapaHTo-
BaHi [Ipyroto nomnpaskoto. Bepxosuuit Cya ogHocTailHO
nigTpumas i neil deaepasibhuil 3aKoH, i npaBo KoHrpe-
Cy Ha peryJIOBaHHS MATAHD W00 BOTHEMAJIBHOI 30poi i
e pa3 MaKpecuB, o [pyry nompasky cJif T/1yMavn-
TH B KOHTEKCTi MEPBICHUX MOTHBIB il yXBaJICHHS, TOOTO
3 METOK OCHALUECHHS MiJiuiiiHuX (popMyBaHb.

7
@ ar- @lz%av 3 071/6@50'
wa.tg3y
« %7&0@%/166}65 6&6&%&#&{0 77604%{4

Nl vteper-
1954 -

3a siocymnocmi 6y0b-sxux ooxasie, ki moenu 6
doeecmu, Wo 30epedCeHH sl i UKOPUCMAHRHSL «KOpOM-
KOCMB0JIbHOE 30p0i 3 0YTIOM 3A8006ICKU MEHUlE, SK
sicimnadysmo Oroiimie», y 0aHOMY pa3i Mae sSKulico
3ACHO8AHUIL HA PeanbROCMI CMOCYHOK 00 30epedCcent s
edpexmuernocmi pynxyiorysarnis 0obpe Kkeposaroi misi-
Yii, Mu He moxcemo ckazamu, wo Jlpyea nonpasxa eapan-
mye npago Ha 30epicanHs ma HOCIHHA makoi 36poi.

Bescymniero, wo 00 1opucoukyii cyo0y He HaJeddCUMb
supiutysamu, uu € ys 30posi AKUMOCH 3i CKIAOHUKIB
36UAiiR020 BiiCbK08020 CNOPAONCEHHS i uU il sUKOpU-
cmanns 6y0e 6HeckoM y Cnpasy 3miynenns 060poru
cycninscmea.

W D) orceet. e @

Kopne i3 pimwenp Bepxosroro Cyay He cTocyeThes
[MUTaHHA PO T€, UM € HE3AKOHHUM TaKe MPUBATHE BOJIO-
AiHHA 30pOEL0, SIKE HE Ma€ HiSKOro 3B’SI3KY 31 CJ1yXK-
Ooro B Misiii. 3 iHmoro GoKy, B ofHiil i3 cnpas 1994
poky Bepxosuuii Cyn Big3HauuB, 110 «B Halliil KpaiHi
BJKE Bif[aBHA ICHY€ LIMPOKO BKOpIHEHA TPajuLis, KOJIH
MPUBATHI OCOOM 3aKOHHO BOJIOJiFOTH BOTHENAJIbHOK
30poeto». [llonpaaa, Cyn HiKOJIM HE TOBOPHB PO Te,
Y{ 3aXUIIAETBCS L TPAMULIS THM UM iHIIMM CIOCOOOM
Jpyroto nonpaBKoro ado XK SKOH-HeOYAb HLIOK YacTu-
Hoto Koncruryuii.

CyuacHa OUCKYycCisl TPUBA€E caMe 3 LBOTO MUTAHHS
- a Yi MalTh aMEPHKAHL[i KOHCTHTYLINHE MPaBO Ha
30epiraHHsl Ta HOCIHHS 30poi, SKIIO MK HUMHI H MiJIi-
1i€to (KOTpoi BXKe MPOCTO HE iCHY€) HEMAE 3B’ A3KYy?
HewopaBHo 1s muckycis cnajaxHyJia 31oBy. [Tonepenni
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NPe3UAEHTChbKI aMiHICTpalii CoBiyBa M MOTJIsA, 1O
KOJIH IOTpUMYBATHCS pilenHs1 Bepxosroro Cyny y
cnpasi Misepa, To Tomi [{pyra mompaBka He MiCTHTb
YiTKOTO MOJIOXKEHHS MPO SIKeCh ocoducTe npaso. Pazom
i3 Tum y 2002 poui, NpeACTaBISIOUN CYIy KOPOTKH
BUKJIaA (DAKTIB i mepesiiK BiAMOBIIHUX AOKYMEHTIB
i Yac po3rJIsiy OMHIEl i3 CMpaB MpPO KOHTPOJIb HAM
BOTHEMaJIbHO0 30pO€t0, TOJIOBHMUI TPOKYpop JIKoH
Emkpodt momas mo mporo mepesiiky mie i 3asBy mpo
Te, 110, MOBJISIB, agMiHicTpanis [lxopaxa B. Byma
nepekoHaHa, o (akTuuHo [lpyra nompaBka roBOPUTb
PO NPaBO IPOMa/sIHUHA HOCUTH 30poro. u BILIH-
HE TaKa MOJITUKA HA MailOyTHI pillEHHS y CIpaBax,
OB’ sI3aHUX 13 [Ipyroro MompaBKOK, TOBOPHTH IIE PaHo.
* * *

He3sBazxaroouu Ha Te, IO CIOYATKY NMPAaBO Ha 30epi-
TaHHS Ta HOCiHHS 30poi 0yJI0 MOB’sI3aHE 3 YYacTHO B
MLTNiiHEX (POPMYBaHHSIX, aMEPUKAHLI MaJu il HOCHIH
30poto i 3 IHIIOK METO — SK 3aXHCT Ha MPHKOPHOHHI,
TMOJTIOBAHHS, & JaJi i CopT - sK, HANPHUKJIA[, 3Maras-
Hs 31 cTpisibOK Mo MiteHsx. Y 19 cTosiTTi Ha Garatbhox
teputopisix Ha 3axomi CIIA xumm Ge3 3akony. Tam
OisiJIM KOYOBi OaHau, 10 BUKpagau Xymoly, a TaKoxX
po301ilHUKH, KOTPi MOJIHOBAM HAa (hepMepiB-XyTOPSIH i
MaH/piBHUKIB. [IeBHOIO MipOIO 3aXUCT MPOTU IPadiKHU-
KiB 3a0e3nevyBasim Mapiuau (UMBUIbHI 0COOH, MpU3HA-
YeHi [HEHTPAJIbHIM YPSAOM Y KOXKHHH CyIOBHH OKPYT
IJ1S CMJTBHOI poOOTH 3 MiCleBUMH Iepuamn) i mepu-
¢u, asie GaraTo e peasbHUIl 3aXUCT MorJia 3abe3neun-
TH Jiue caMo000OpoHa. [IpUKOPAOHHS TaKuX TepUTOpiil
y 19 croniTTi nepemiuyBaJiocs Bce 3axifHille, ax
NOKH HE MepecTasio iCHyBaTH 30BciM. Aule 3a ueil yac
BJIaCHa 30posi mepeTBOpUIIAcs [Jis1 6araTboX JIFOACH Ha
MpaBO HEJOTOPKAHHOCTI 0COOH, SIK, CKaXkKiMO, MPABO Ha
BOJIOMIHHS KOHEM a00 SKHMOCH iHIIUM MaidHOM. JIromu
BU3HABAJIH, WO IITAT MOXE PEryJIOBaTH MUTAHHS TaKoi
BJIACHOCTI a00 i HaBiTh HAKJIAJATH BUIPABIAHI 0OMe-
JKEeHHsI (HaMpHKJIad, SKIIO Ty YM iHIIY 0co0y 3BHHYBa-
YeHO y CKOEHHI KPHUMiHAJIbHOTO 3JI04MHY, TO BOHA HE
MOXK€ BOJIOAITH 30PO€r0 MiC/Is 3BIJIbHEHHS i3 B’ SI3HUL).

1960 poky mpocpecop npasa Crroapr I'eii3 cTaB
NEpLINM, XTO BUCJIOBHB AYMKY NPO Te, L0, MOBJISB,
NpUBATHA BJIACHICTb Ha BOTHENAJIbHY 30pO0 € MpUBLJe-
€M, apoBaHUM JIpyroro nompaBKoOMo, i IO JOTENepillHi
CYHOBI pilleHHS, SIKi MOB’SI3YIOTH il Ait0 JIMLIE 3 MiTiLiii-
HIMH (DOPMYBaHHSIMH, MOMUJIKOBI. ['eii3 3asBJisB, WO
Jlpyra mompaBKa 3aXMIIA€ MPaBO OCOOUM HA BOJIOMIHHS
BOTHENAJIbHOK 30pO€r0, MOXKJIUBO, U1l CAMO3AXUCTY 1
30BCIM 103 Oy[b-SKHM 3B’S3KOM i3 NHTaHHSIMH CJIyXK-
6u B miinil. OKpiM 1boro, BiH 10BoAuB, 1o [lompaska
CTBOpHJIA TSI TPOMA/ISTH «IIPaBO Ha PEBOJIFOLIO» i
0 030pOEHi MPOMAISIHA MOXYTh MiHIMATH 30pOiiHi
MOBCTAaHHS TMPOTH TOTO YPsiAy, SIKUil, HA IXHE MEPEeKOHAH-
Hsl, [i€ HeMpaBUJIbHO. BakymBo Big3HauuTH, wo [eiis,
CX0Ke, HaMaraBscsl JOBECTH, 110 CIPaBKHbOIO METONO
yxBaJjienHs: [Ipyroi nompasku 0yJ10 30epertu Asist
NPUIIEIIHIX TOKOJIiHb Te MPaBO Ha MOBCTAHHS MPOTH
THpaHii, 0 0ro BUKOPUCTAJIO MATPiOTHYHE MOKOJTiHHS
YyaciB AMEpHKaHCbKOI PEBOJIFOLII.

Yepe3 Tpu poKH MCJIs TOro, K 0yJI0 Omy0J1iKOBaHO
crarTio ['eii3a, kpainy mokyBaso BOuBCTBO IIpesu-

nenra Podepra ®. Kenneni y dasinaci (wrat Texac).
3piiichus yousctso Jli I'apsi OcBasba. Pymnniro st
IBOTO BiH JIETKO 3aMOBHB i OAEpXKaB MO MOLUTI, 3
OTOJIOIIEHHSM B OiLiiiHOMY BUIAHHI AMEPHKAHCHKOI
CTpiJIepKOI acoriaii, ra3eTi «AMepikeH paiipsiMen»
(«AMepuKaHCBhKHIl cTpiJielb»). [IBOMa JHSMH Mi3Hilue
OcBanbaa 3actpesms Jxxex Py6i. BiH TaeMHO mpoHic
BOTHEMAJIbHY 30pO0 MPOCTO A0 WITA0-KBAPTHPH AaJI-
JIACHKOI MOJIIIII.

Crarrs eii3a Ta BOuBcTBO Kenneni masu piskuii
CTapT TPUBAJIH AUCKYCil B aKaAEMIUHHX KOJIaX HABKO-
JI0 TIEPBICHOTO Ta CYYacCHOTo 3HauyeHHs [[pyroi mompas-
KH. AJie HaliBaKJIMBILIEM € Te, WO Mepen y Uil AucKy-
cil movas BECTH MOJITHYHI TPyMH, SIKi BUCTYNAI ado
32 TIOCHJICHHSI KOHTPOJTIO HaJl BOTHEMAJIBHOK 30POEL0,
abo 3a iforo nocJiadJieHHs. 3BiOTOMI MPUCTpPAcHA UCKY-
Cisl TOYHTHCS MOMIiXK MPUOIYHUKAME BOTHENAJIbHOI 30poi
(BOHI/I 3aXHIIAKTb CBOE, K BOHM BBAKAKOTb, «KOHCTHU-
TYyLiiiHe NPaBO» Ha BOJIOAIHHS BOTHEMAJIbHOK 30POEL0)
Ta IXHIMU ONOHEHTAMH, KOTPi HANOJIArat0Th HA CYBOpi-
IIOMY KOHTPOJIi B MATAHHI BJIACHOCTi HA BOTHEMAJIBHY
30poro (Ui BiOKMOAIOTH Oyab-sIKi TBEPAKEHHS HPO iCHY-
BaHHs HA4eOTO SIKOTOCh «IpaBa» Ha 30pOi0).

3 ogHoro 6oky BucTynmae HamionasbHa crpisienbka
acouiauis Ta i cor03HUKU. BOHU mepekoHaHi, 1o MpaBo
oco0u Ha 30epiraHHs Ta HOCIHHS 30poi BurmBace i3 [py-
roi MOMpaBKy, IO e MPaBO adCOJIOTHE i WO Oyab-sKuii
KOHTPOJTb, OKPIM MependaueHoro 3 caMoro movyaTky, €
HACTYNOM Ha e MPABO i BPEIUTi-pPemIT Heil KOHTPOIb
3aBEPIUUTHCS MOBHUM N030aBJICHHSIM IPOMasH TaKo-
ro npasa. YacTo nopiOHa apryMeHTauisi BUCYBA€ThCS B
KOHTEKCTI MOJIFOBAHHA K aMEPHKAHCBhKOI Tpauuil, a
TAKOXK HEOOXIOHOCTI 3a0e3MeUnTH IPOMAISTHAM MOX-
JIMBICTD AJI CAMO3AaXHUCTY BiJl 3/7I0YMHLIB. A 1€XTO
3-MOMiK Hal3aneKJIMHIX MPUXUJIbHUKIB BOTHENAIbHOL
30poi MepeKOHaHHii, 110 B OCHOBI 3aKOHIB MPO KOHTPOJIb
HAJl HEl0 JIEKUTb 0aKaHHS Po330poiTH rPOMaJChKicTh
i3 THM, a0¥ [eCNOTHYHA BJIA[a MOTJIa 3aXOMHTH TOBHHII
KOHTPOJTb HaJl CYCHiJIbCTBOM i MOKIHUHTH 3 MPaBaMH
Hapopy. JIeKoTpi 3 Takux rpyn 30praHizyBasmcs y
cyvacHi «Miiuiiini (popMyBanHs» il Ha wiil miacTaBi
3asBJISIIOTD, 10 [[pyra mompaBKa MOBHICTIO BiCTOHOE
3aXHUCT iXHIX Mpas.

IxHi omonenTH BUOYIOBYIOTL CBOIO apryMEHTAILIO
Ha TOMY, IO, MOBJISIB, KOJKHOTO POKY i3 BOTHENaJIbHOL
30poi yOuBaroTh THCSYi JIFOAEH i IO 0arato 3 HUX THHE
Yyepe3 JOMAIIHI CBAPKH UM Bifl HEI[ACHUX BHUMAKIB.
Bonn BKa3yroThb 1ie il Ha Te, SIK JIerKO MOXKYTb AICTaTH
30pOr0 IyLIEBHO XBOpI, HAPUKJIA/, Ti ABOE XJIOMUiB-IifI-
siTkiB, xotpi 20 xBiTHA 1999 poky yBiiiuum g0 cepen-
Hpol Koy «Kosymbaiin» y micti JITT/ITOHI (IUTaT
KoJiopao) 3 oTHpMa OJUHHLSIME BOTHEMAJIbHOI 30pOi.
3a KisbKa XBWJIMH BOHM BOM/IM 12 y4HiB Ta yuutess
il mopannu e 23 0codu, MoTiM 0OEpHYJIH MPHHECEHY
30poro npoTu cede. [ly1s npudiYHUKIB KOHTPOJIIO Hag
BOTHENAJIbHOK 30POER0 HiSIKOrO KOHCTHTYLINHHOTO MpaBa
Ha Hel He icHye. Cepesl HUX MOXKHA MOOAUUTH LIHPOKMUIl
CIeKTp To3uuiil. [Jasieko He KOXKEH TYT BUCTYMAE 3a
TIOBHE OTOJIOLICHHS BJIACHOCTI HA BOTHENAJIbHY 30pOI0
HE3aKOHHOI. B3arasii ui Jitoqu NpomoHyTh YXBAJIUTH
HU3KY 3aKOHIB, NOKJIMKAHUX 3a0€3NeUnTH MepeBipKy,
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XTO caMe KyIye 30poto, peecTpamiro camoi 36poi Ta
il BJIACHHKIB, CYBOpIllli BUMOTH IOJO0 HABYAHHS THX,
XTO Oaxae mpuadaTu CTPiselbKy 30pot0, a TAKOK
3BYKEHHS aCOPTHMEHTY 30poi, Ky JO3BOJIEHO MaTH
rpoOMajiiHaM Y IPUBATHOMY BouoftiHHI. Oco0/mBO 3a
1eil OCTaHHiil 3axil BUCTYNMAKOTh NPaUiBHUKH MOJIiLii, 60
BOHH YacTO CKapzKaThCsl, IO 3JIOYMHLI, 3 IKHMH HOBO-
OUTBCSI MATH CTpaBy, OyBarOTbh 030pOEH] Kpalle, aHiK
npaBooxopoHwi. CrpaBXKHiil MUC/IHBELb, TBEPASITH BOHH,
BHKOPHCTOBY€E PYILUHHIO 3 HAPI3HUM CTBOJIOM a00 Ipo-
OOBUK, a HE KYyJIEMET.
*

Hunins guckycist o6epTaeTbes He HABKOJIO OJIHOTO,
a HAaBKOJIO KiJIbKOX IMHTaHb, | BUKJIAZACHHS apryMEHTiB
O[HI€ET i IPYroi CTOPOHM AOMOMAra€ HaM 3PO3yMITH,
PO 110, BJIACHE, TOUNTBCS Cymepevka. AJie HEMOKJIH-
BO NEpPeaTi Ha nanepi Ty iHTEHCHBHICTb, Ty eMOLiiHY
€HEpril0 Ta TMOJITHYHI XUTPOCIJICTIHHS, IKUMH LS ANC-
KYCisl CyNpOBOAXKYEThCS. SIKIO FOBOPUTH KOPOTKO, TO
B OCHOBHOMY B Hiil (pirypytOTh Taki MOMEHTH:

Inousioyanizm. Cnosyueni Illtatu, TBepasTh npudiu-
HUKH BOJIOZIHHSI BOTHENAJIbHOO 30PO€l0, YKe HaBHO
3BHKJIM KOPUCTYBATUCS OJIaraMu AE€MOKPATHYHOTO
crnoco0y BpsiIyBaHHS Ta CYCIIJIBCTBA, [€ MpaBa 0codu
3aXHLIeHI CYNMpOTH BJAaAW AepxkKasu. I Tomy, SKIIO rpo-
MaJsHUH Ha/liJIeHHil TPaBOM TOBOPHUTH TPO Te, IO BiH
Yl BOHA Ma€ Ha AyMIi, a00 K MOJIUTHUCS iHAKILE, HIK
OiJTBIIICTD, 200 2K KOPUCTYBATHCS TICBHUMH MPABAMHU Y
pa3i BUMHEHHS 3JI0YMHY, TO YOMY K BiH, TPOMA/ISHUH,
HE Ma€ TpaBa TaK CaMo il HA BOJIOAIHHS BOTHENaJib-
HO 30poeto? Jlpyra mompasKa € OJHIEI0 3 YaCTHH, IO
pa3oM cTaHoBJIATH bistb mpo mpasa, a, 3a c0BaMu
Ilarpika [enpi, sxuii OyB OOHUM i3 «DaTbKiB-3aCHOB-
HUKiB» KoHCTHTYIII, «1e BeJIKa piv, KOJIH KOXKEH
40JIOBIK 030poeHuii... Hexail Mae BorHenasibHy 30poto
KOXKEH, XTO MOXKe 1i MaTh».

IIpoTe B bOMY apryMeHTi HiOH 3HEXTYBaHO TOM
akT, mo KoaHe 3 KOHCTHTYLiiHUX mpaB y CnoJtyue-
Hux Ilrarax we € adbcomorHum. Hampukiaz, HaBiTh
cBoOo/a €J10Ba 0OMEXKYBasiacs i OOMEXKYETHCS CYHIOM.
OKpiM 1bOro, KaKyTh NPUOIYHUKH KOHTPOJIFO HA
30po€to, 1€ 3aJ0Bro A0 YXBaJieHHs JIpyroi MompaBKu
NpaBWwIoM OyB CYBOPHHl KOHTPOJIb y CIPaBi BOJIOAIHHS
BOTHEMAJIbHOO 30PO€t0, @ He BCEOXOIMHE MPABO Ha BOJIO-
OiHHS HEH0, a KpIM TOro, Cyau He pa3 MiaKpec/IHoBaJIH,
1[0 TPaBO HOCUTH 30pOK0 0OMEXKYEThCS (hOPMYJTHOBaH-
HaMH Bxke camoi [[pyroi mompaBku. OTxKe, KaXyTh Li
JIFO/IM, TIPAaBO Ha HOCIHHS 30Ol HE € MPaBOM 0COOH;
Hacamrepen Le MpaBo BCbOro Hapody y vac (i e
B Toll Yac!), KoJm, 3i0paBIUCh pa3oM, foro mpencras-
HUKH CTBOPIOIOTDH MiILiiiHI (pOpMyBaHHA. Y34TH TOTO
camoro IlaTpika I'enpi - BiH TeX roBOpHB, BJIACHE, PO
MIJTILIFO.

* *
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YQu modicemo Mu He Haguumy i He 030poimu ixHiil
wmam, a makodic Konepec, axuo baxcaemo, abu énaoa
0islna eapMoHiliHo i y3eo00oiceno? Tax, wob nawa mini-
Yisl Mana no 08a KomnJjiekmu 030poern s, 00MyHOUPY8aH-
ns mowo? I makum uuHom Ham Heob6XiOHO Oymu noodaiii-
HO 030poerUMU. ATie wu Modcymb yi iro0u 00360.1UMu
c006i nnamumu 3a 06a KoMnJiekmu 030pOEHH S mowjo?
L]e dyarce sasxcnueo, Koo KoxXceH 40T106iK 030POEHU...
Hexaii mae 60cHenanvby 36poro KoxceH, Xmo mooice it
Mmamu. Ane 3 00cai0y mu éxce 3HAEMO, WO Mamu 36poro
siK maky — ye HeoOxionicmo. I wnsxom cnadkoemrocmi
3aK0HI8 npomseom bacamvox pokie Hawa Acambnes
00Knadana 3ycunis, abu nogHicmio 030poimu Miniyiro,
aJie 00 yiei Memu éce upe 0aieKo.

3nauenns cnoeéa «Hapood». In 03Havae CJIOBO
«Hapod» y TeKcTi JIpyroi mompasKu Te came, o I AeiH-
I¢ - HaMpHKJIA, y CJIOBOCIOJIYUEHHI, SIKEe 3HAXOMIMO
y Ilepruiii mompasui, - «mpaBo Hapody Ha CBOOOMY 300-
piB»? SIKIIO TaK, Yy€MO MU apryMeHT, TOOi «HApOI»
Mae il mpaBo BOJIOAITH 30POED HACTITIbKH XK, HACKIJIbKH
BiH Mae nepeadaueHe YeTBEpTOI MONPaBKOK NMPaBO Ha
Oe3neKy y BJIaCHill IOMiBLI Ta HEIOTOPKAHHICTb OCOOH.

KoOHTpapryMeHT y JaHOMY pa3i Takwil: Cyau Bech
yac 3asBJIsM, o [pyra mompaBka — 0codJuBa i o
y Hiil CJIOBO, PO $SIKE TYT iEThCS, TEXK 0CO0JMBE 32
3HAYEHHSIM. | 1110 HaBiTh Ha Yac yxBaJieHHA wi€l [lompas-
KM 3aKOHH LITATiB OOMEKYBasll MPaBO HA BOJIOMIHHS
BOTHENAJIbHO 30PO€L0, 3BYKYHOUH KOJIO HaJiJIeHUX
HUM JIHLIE 10 «NEBHUX JIIOAEH», a TOUHille - [0 TUX,
Komy Oys1o0 Big 18 mo 45 pokiB i XT0 MaB BigOyBaTH
BIHCHKOBY MOBHHHICTb.

Camoobopona. TyT apryMeHT Takuil: MOBJISIB, iCTO-
PHYHO TaK CKJIas10Ccd, L0 aMepUKaHIi 3axuiasi cede.
I Ha MpUKOpOHHI MaTH BOrHEMaJIbHY 30poto 0yJ10
BaXKJIMBO [AJIS Bifciul iHOiaHIAM, KpamisM Xynoou, a
TAKOXK IHIIMM HAMACHAKAM - ABOHOTHM i UOTHPHHOTHM.
A B Cy4acHOMY CYCIIJICTBI JIFOAM MarOTh OYTH 30aT-
HUMH [0 CAMO3aXHCTY Bif MOrpadyBaHb, 3rBajITYBaHb,
00pa3 i3 norpo30t0 (hi3MYHOrO HACHIIbCTBA, HIUHUX
KPaaiKoK 3i 3J1aMOM. bo 3JI0UMHHICTD € TaKUM CaMo
3HAYHIM CKJIAJTHHKOM CYYacHOrO MiCBKOIO JKHTTS,

SK HeOe3MeKH, WO KOJMUCh YaTyBaJM Ha THX, XTO JKHB
Ha MPUKOPAOHHI. A MPaBO HA CAMO3AXUCT € YACTHHOIO
NPUPOIHOrO TpaBa Ha KUTTS, CBOOOMY Ta LIACTSI, MPO-
roJiouieHoro B JlekJiapauii HezasieKHOCTI. BostoninHs
JK BOTHEMaJIbHOK 30pOEr0 — TOIl 3aci0, 32 JOMOMOroH
SIKOFO MOXKHA 3aXHCTUTU OCOOUCTE MPaBO.
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Hacnpasai MoBa TyT He npo [Ipyry mompaBky, amxe
I[e 3a[0Bro 10 1 MOSBU aHIJINCHKE Ta aMEepHKaHChKe
3aKOHOJABCTBO BKE BH3HABAJIH, IO KOJKHA 0c00a Mae
MpaBo 3aXMIIATH ceOe MPOTH 3aBOAHHS il TiJIECHOI LIKO-
OH i MPOTH KPaaiKKy ii ocoducroro MaiiHa. SKiuo
XTO-HEOYIb BUKOPHCTOBY€E BOTHEMAJIbHY 30poto, adu
3aCTpPEJTHTH HAaNACHUKA, TO TaKe BOMBCTBO PO3TJISAATH-
METbCS He SIK peastizaiis KOHCTUTYLIHHOro mpasa, a K
CrpaBa, L0 HAJIEKUTb J0 KOMIETEHIil KPUMiHaIbHOTO
3aKOHOMABCTBA. [Ipyra monpaBka HiKosiu He OyJia crpsi-
MOBAHOKO Ha Te, 100 MACHIUTU COO00 Lie TpaauLiiiHe
NPaBO 4y NOCJA0MTH foro, i NpUOIYHUKY KOHTPOJIIO HAf
30pO€r0 HIKOJI HE CTBEPAKYBAJIH, IO OaKaroTh 3podH-
TH 0c00y HE 3[ATHOK 3aXICTUTH cede Bi 3JI0UMHLIB.
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JIr00una modice 3a 00NOMO2010 CUJIU 3AXUCMUMU CE0H0
000y, NOMEWKARKS YU MATIHO 610 00HIET uu 6azambox
ocib, Kompi, 604eaudb, MAIOMb HAMID... BUUHUMY U000
HUX, IXHbO2O NOMEUKAHHS YU MAUHA Oit0, WUPOKO 3HAHY
5K KPUMIHAJIbHUL 3104UH. Y no0iOHUX eunadkax mot,
XMO 3aXUMacmuvCs, He 30006’ s3anuii iocmynamu. Bin
MOOiCe nepeciidysamu HanacKuka axc 0omu, noxu 8io-
uye cebe no3a nebesnexoro. A skwo y pasi kongaixmy 3
HANACHUKOM YU HANACHUKAMY HoMmy 008edembCs youmu
K02ocCb i3 HUX, make 60u6cmeo modce Oymu eunpasoa-
Hum. IIpaso na camo3saxucm y nooibHuUx 6unaokax 3acHo-
6aHe HA 3aKOHAX NPUPOOU i He CKAcOBYEMbC S, Ma i He
Moorce Oymu ckacosano HisKUM 3aKOHOM, CMBOPEHUM Y
CyChinbcmei.

IIpaso na pesosroyiro. OCKiJIbKH KpaiHa MocTasia B
OOpHI 31 CBOIM 3aKOHHUM KOpOJIEM i 1i HapoJ 3MaJIeuKy
3aCBOIB, IO LIHOK CBOOOMM € HEOC1a0Ha MUJIBHICTD, TO
Te31 mpo Te, 110, MOBJISB, [Ipyra monpaBKa MiATpPUMYE
IIPaBO HA PEBOJIIOLIIO, HE BIMOBHLI Y MEBHiil npuBabJIu-
Bocti. IloHax crositTd ToMy J1opa EXTOH mporoJiocus,
IO «BJIa[a Ma€ TEHACHLiI0 po30elyBaTH, a abCOIFOTHA
BJIaga i po30erye abcoTFOTHO»; JIFoH, sIKi micaym KoH-
CTUTYLIIO Ta Bissib mpo mpaBa, uyI0BO PO3yMiH Iie,
xoua il He uysu ExToHOBOrO (hopmysttoBanHs. Bynp-ska
BJIaJa, Xail HaBITb 1 IEMOKPAaTUYHA, CXUJIbHA 30CEPEIKY-
BAaTU Y CBOIX pyKaX sIKHai0i/Ibllle MOBHOBAXKEHD i, 30Ce-
PemKyIouH iX, mparHe MOOOPOTH BCiX 1 BCe, 10 3MEH-
1ye o0CSTH LIEX TOBHOBAaZKEHb. | SIKINO, 3ITKHYBIINCH
i3 cusI0k0 iepIKaBH, TPOMA/ISHI OYayTh HEO30POEH, TO
BOHH OYIyTb 1 HE 3aTHI OOCTOKOBATH CBOI CBOOOMM, &
0T 030pO€EHA TPOMaid 3MOXKE YHHUTH OMip i YNHUTHME
fioro, sk 1e podusm Kostonictu y 1776 poui.

[Monpasna, Bigomuii Haykoseupb Pocko Ilayun, nekan
ropuanuHoro ¢akysbrery B [apBapacbkoMy yHiBepcute-
Ti, BKa3y€ Ha TPYHHOLIl 3aCTOCYBAHHS LbOTO apryMEHTY
B YMOBAaX Cy4YacHOrO CYCHiJIbCTBA.
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Baxonne npaso epomadsanuna nimu éiiiroro npomu ceo-
20 YpsI0y He Modice Oymu npulinsmuum... B cyuacromy
YpOaricmuuHoMy iHOYCMPIAIbHOMY CYCRiNbCMEE 3a2aTib-
He NPaso Ha HOCIHHS eUcoKoegdekmuaroi 36poi 3 mum,
abu mamu 3mMo2y YUHUMY onip YMUcKam 3 6oky ypsoy,
03Ha4an0 6, Wo OAHOU MOJCYMb HAB A3AMU CIUTTL
Jlcumms, 3aCHOBARUL HA NPABUNAX, He NepeODa4erux
3aKOHOM, i ye 3pylirysano 6 ysecw binub npo npasa.
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Kpim 1poro, icTOpuku najako AOBOIATH, WO AMepu-
KaHCBhKA PEBOJIOLIS He OyJia 30pOMHUM MOBCTAHHSIM
MpOTH BJIAJM, IO HACTpaBAi ue OyJia BiiiHA OJHOrO ypsi-
ay (rodto ypany Cnostyuennx IrariB) cynporn iHuoro
ypsiay - Besuxoi Bpuranii. PeBosttouito opraizysas i
cipsiMoByBaB KOHTHHEHTa/IbHUI KOHTPEC 32 JOMNOMO-
TOI0 YPSIOiB LITATIB, & HE 030POEHHX 0Cib ab0 HABITH
KOUYOBHX BaTar MIijILil.

HuHi, a0u BnmMHYTH Ha BJIaay un OOMEXKHMTH ii, mepe-
Ba’KHa OL/IbLIICTD aMEPUKAHCBKOrO HApOy MOKJIAA€Th-
s Ha BUIPOOYBaHi 1 NPUHHATI CYCHiJIbCTBOM METOAU
- FOJIOCYBaHHS Ha BUOOpaX, FPYMH 32 NOJHITUYHUME
iHTepecami, BiJIbHA mpeca it cyan. | e 30BciM Heda-
raTo aMEpHKaHIiB CHMIATH3YOTh THM PaJNKaTbHHM
rpynam, KOTpi MporoJiocusid, mo ypsa CrosyueHnx
IItatiB € TupaHieto, OPOTHCS 3 KO Tpeda CUIIOH
30poi. I mpakTHYHO €AMHUM MEPiOAOM HAIOl iCTOpil,
KOJIM JIOU MAcOBO MifHSIMCS IPOTH ypsifly i3 30po€ro
B pyKax, Oysa I'pomansHcbKa Biitsa. [Ipimaomy cporon-
HI MaJI0 XTO CTBepKyBaTuMe, 1o [liBgeHs MaB mpaBo
Ha peosnonito. Ta it Koncturynis nae dpenepabHOMY
YPSIOBi 1 mpaBo, i 3ac00M /1S MPUAYLICHHS 3aKOJIOTIB.

Ti, wo 3aXUIAIOTh iet0 MPO LIHPOKE BOJIOAIHHS
BOTHEMAJIBHOIO 30pO€EL0, 103BOJIEHE IPOMajsIHaM,
CIMPAIOTLCS HA TaKi apryMEHTH, SK 1HAUBIAyasli3M i
CIPOMOZKHICTb 0 CaMOOOOPOHH, 13 TOABIHHOK METO —
3aMmo0irT yXBaJICHHIO HOBOTO (hefepasIbHOrO 3aKOHOMIAB-
CTBa il 3aKOHOABCTBA HA PiBHI IITATIB MPO CYBOPILIMil
KOHTPOJIb Hafl 30POEL0 1 MEPEKOHATH aMEPUKAHCHKHI
HApoa Y TOMY, L0 BOJIOMIHHS OCOOMCTON) BOTHENAJIb-
HOO 30pO€r0 € KOHCTUTYLiiHUM npaBoM. O4oJit0BaHi
HatioHa/TbHOR CTPIJICBKOK acolialiero, NPpUOIYHIKH
MpaBa BJIACHOCTI HA BOTHEMAJIbHY 30pOI0 MPOCTO 3aKHaa-
10Th usieHiB KoHrpecy i 3aKkoHOaBumX 3i0paHb IITATIB,
a TAaKOX a3eTd i WHPOKi BEPCTBU IPOMASH JIMCTAMH i
JIMCTIBKAMHU TIPO MPABO Ha 30€piraHHs Ta HOCIHHS 30pOi.
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Bonu [yps0] Hamaearomve s 3abpamu y Hac Hawe npa-
80 Hocumu 36poro... Ti, kompum kopmume 3a00poHUMY
602nenansry 36poro, te nrobnsms mebe... [u ne mpeéa,
Wo0 mu mag énacty 30poro... I 60HU HANONAAMUMYME
HA CB0EMY adc 0omu, 00KU He NPUMYCmb mebe nogep-
Hymu meoro 30poto npomu HUHiUHL020 YpA0Y... Ko
HayionanoHiii cmpineybwkit acoyiayii He 60acmbc s nosep-
HYmU Hawi c60000u, siKuMu Hadinse nac Jlpyea nonpas-
Ka, mo nouHymbC s 3a3iXanKs Ha c60600Y 6ipocnosioan-
H3, 80000y c106a, c60600Y 6i0 6e3nidcmasHoz0 0OULyKy
il 3aMPUMAHHA...

Bycusis rpyn, nogioHux no HauioHanbHOT cTpisienn-
Kol acomianii Ta oprasizauii «BsiacHnkn BorsemnaJibHOL
30poi AMepuKH», CIPSIMOBaHi Ha Te, abu NepeKOHATH
IPOMAJICBKICTb, 110, MOBJIAB, [lpyra monpaBKa 3aXHLlae
OfIHE 3 IIPaB IPOMA/SIHIHA, IOMITHI B Takux opmax,
SK 3MaraHHs Ha Kpallyil 3BiT, KaAMIaHis 3 HANMCAHHS
JIUCTIB, @ TAKOK TOTOBHICTb BOKOBATH y CY/i MPOTH
Oynb-skoi cipodn Konrpecy abo 3akoHOgaBUMX 300piB
LITATIB YXBAJUTH aKTH, 1€ MICTUJIHCS O OOMEXKEHHS.
Aunte HaBiTb 3a Takux yMoB KOHrpec mpoTarom ocTras-
HbOTO JCCATHJITTS yXBAJUB TPU BaKJIMBI 3aKOHOJAB-
Yi JOKYMEHTH IIOAO KOHTPOJI0 Ha[ BOrHEMaJIbHOKO
30po€to, IONpaBaa, ABa 3 HAX OyJiH MOBepHYTI Bepxos-
M Cynom, ajie He vepe3 muTaHHs [{pyroi monmpaBKi.

* * *

Y ciuni 1989 poky no mapkasa, IO OTOUYYBaB LIKOJTY
y Crokroni (wrat KasicdopHis), nifiiilios BoJioLrora
3 oiioBuM aBromatoM AK-47 i moyaB po3cTpisroBaTi
mitei, KoTpi rpascs y asopi. [lo Toro, gk fioro Bmaso-
Cs1 3YNMUHUTH, I SITEPO JiTell yxKe JieXKaJl MEpTBi, a IIe
29 Oy nopaseHi. ¥ Biamosigb Ha w0 nopito Konrpec
y 1990 poui yxBasmB 3aKoH MO BiJIbHI LIKiJIbHI 30HH.
BinToni yBiliTH y MeXi IIKiJIbHOI 30HU, MArO4H IpH
co0i BOrHemasIbHy 30pOI0, BBAKAETHCS 3JIOUMHOM. I och
yuenb 12 xusacy y Can-Anronio (wrar Texac) npuiion
10 WKOJM 3 micTosieToM 38 Kaiopy i m’sTbMa KyJisi-
MH. 3rifiHo i3 3aKOHOM IIPO LIKiJIBHI 30HH, HOro 3aaperu-
TYBaJIH, ajle y BiANOBIAb HA BHCYHYTI 3BUHYBAUCHHS
BiH NMOJAB ameJIALilo, MOCHJIA0YNCh Ha Te, HiOH HOro
3BHHYBAYYIOTb 32 3aKOHOM, 1110 ioro KoHrpec yxBaJius,
NIEPEBUILMBILI CBOI IOBHOBAXKEHHs. [ly’Ke HE3HAUHOI
OibiicTio roJiocis (5-4) Bepxosuuit Cyn moroguscst i3
3a5BOI0 3BUHYBaueHOro. Tpeda ckazat, 10 OCTAHHIM
yacoM BepxoBuuii Cya ayKe NpuXusIbHUIL [0 ifei OHOB-
JieHoro eaepasti3My, 3riiHO 3 KO0 (efepaibHuil
YpSII Ma€ MeHILe NMOBHOBAKEHb, & IITATH — OiblIe. Y
cnpasi «Crostyueni [ltatn npotu Jlonesa», sKy pos-
rstgan y 1995 poui, Bepxosunii Cyn mporoJiocus,

o KoHrpec nepeBuimB CBOi MOBHOBAKEHHS Y 3aKOHI
IPO BUJIbHI LIKiJIbHI 30HU. Y pillleHHi Oi/IbLIOCTI HIYOro
HE BKa3ye Ha Te, IO Ha pO3poOKY LBOro 3aKOHY TOil

Yy iHIMI BIUIMB ChipaBusia [lpyra mompaBka, - MPOCTO
JBOE Cy/AiB BUCJIOBHJIN TIEPEKOHAHHS, 110 MOBHOBAXKEH-
Hs1 KoHrpecy He MOIMPIOETBCS HA CHTYALIO, SIKY BOHH
PO3rJIsiAai K CyTo MicueBy. ToX 3aKOHOOAaBYE pery-
JIFOBAHHS i HaKJIaJaHHS MOKapaHb TYT MaJla YNHUTH
MicueBa Bjaja.
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Yu mae Konepec niocmasu nocmarnosumu, wo «3Ji04u-
HU I3 3ACMOCYBAHHAM HACUTILCMBA Y WKLTIbHUX 30HAX»
3060 AKU CB0EMY BNIIUBOBI HA « AKICMb OCEIMU» 8EJIUKOIO
(abo epyHmoeHo0) Miporo nNo3HAHAIOMbCS HA MOPZiai
MidIC wimamamu abo Mi@xCHApoOHil mopeieJii, a omxce,
nionadaromo niod ropucoukyito edepasibHozo npasocyo-
042 Bionosiob 00H03HAUHA — Mak, Mas...

Hacunscmeo, 0yxce nowupene y wikonax yciei kpairu,
3HAUHO N8’ A3aHe i3 SKICMIO 0CEIMU 8 YUX WKONAX...
Komnepec, 60ueauds, miec nooymamu, wjo 60cHenaibHa
30p031 | HABYAHH A YHEMONCIIUGIIIOIOMb 00He 00HO02O... I @
maxomy pa3i Konepec mie Ou euiimu na icmomny oceim-
HI0 NpoOTIeMy — suumeJii He 30amHi 64umu, YuHi He 30am-
Hi 6uumucs — i giomak Oiflimu 6UCHOBKY, WO HAABHICMb
602HenaJbHOoi 36poi noOIU3Y WIKINL Ceplio3HO 6NIUBAE HA
Macwmabu 4y eocmpomy yiei npobiemu.

[lig yac 3amaxy Ha IIpesunenta Ponasbaa Peiirana,
BunHeHoro y 1981 poui, moTeHuiiiHuil yOuBLS TAKKO
NOPaHUB 1 NPE3UAECHTCHKOro mpec-cekperapst JxeiMca
bpeni, npupikim Toro 10 KiHUS JHIB XKUTH i3 4acTKO-
BO MOLIKOIKEHHM MO3KOM. [liciist boro iHuMaeHTy
bpeni Ta iforo apyxunsa Capa cTajm maJKuMH Ipu-
XUJIbHAKAMH YXBaJsIeHHS! (heaepasibHOro 3aKOHOJABCTBA
PO KOHTPOJIb HAJl BOTHENAJIBHOK 30POEL0 1, mompu
CTIIPOTHB «30poitoBOro j100i», y 1993 poui 3morsm noda-
YUTH PE3yJIbTAT CBOIX 3yCHJIb. 3aKOH MPO BiABEPHEHHS
HACHJIbCTBA 3 3aCTOCYBAHHSAM MICTOJIETIB, 110 HOrO
3aMpoNOHyBaB OO YXBaJIeHHs bpeni, 3ampoBamKyBas
I’ ITUACHHUI TEPMiH MiX AHEM HAAXOOKEHHS 3asBH
MOTEHL{IIHOTO KJIiEHTa Mpo OakaHHS NpUAOATH TMiCTO-
JIeT 1 AHeM, KOJI MOXKHa 0yJ10 poOUTH TaKy MOKYIKY,
a TaKOXK MICTUB BUMOTY [0 KJI€HTA MOJATH AOBIAKY
npo cede 3 METO0 MEepeBipUTH, UM HE € LT 0c00a 3BU-
HYBAYEHOI Y CKOEHHI KPUMIHAJIBHOTO 3JIOUMHY, UH HE
PO3LIYKYE 11 MOJTLis, YN HE € BOHA HEJIEraJIbHUM 1MMIir-
PAHTOM 1 UM HE 3apEECTPOBAHO Ii 5K AYLIEBHO XBODY.
3rigHo i3 uuM 3aKOHOM, nepegdavasiucs i KOWTH Ha
AONOMOTY LITAaTaM Y CHpaBi NOJIMLICHHS KOMI HOTep-
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HOI CHCTEMI, SIKY BUKOPHCTOBYIOTB [T PO3KPHTTS CKOIOIOTBCS 13 3aCTOCYBAHHSIM HACHJIBCTBA, BOHH CTHKA-
KPHMiHAJIBHIX 3JIOUHHIB. I0TBCS 3 THM (DaKTOM, IIO 3JI0UMHII MAKTh JOCKOHA-
OmnoHeHTH UBOro 3aKoHy (pa3oM i3 HamioHaspHOMO JIIy i MOTYZKHily 30poOro, aHiK NMPALUiBHAKHA MOJILi.
CTPIJICUbKOIO ACOLIALIE) Opa3y K OCKAPXKUJM 3aKOH J{BoMa mofisiMH, 10 HAPEIITi CIOHYKAJH OO0 yXBAaJICHHS
bpeni B cyni. Y cBoiii 3asiBi BOHU He crpasicst Ha [py- | 3akoHy, OyJiM pPO3CTpiJ WIKOJISPIB Y WKiJBHOMY ABOpI
Iy IONPaBKYy SIK Ha apryMEHT, @ HATOMICTb MOCTABUJIH micra CtokToHa B Kasidopsii i Hanag Ha Kacderepiil
Ha BICTPI KyTa MOJIOXKEHHS 3aKOHY IPO Te, L0 0CO0Y y Kinnini (wrar Texac), mig yac sKoro 0yJ10 BOMTO
NOTEHLIIHOrO NOKYILS NEPEBIPSIOTH PABOOXOPOHLL 23 ocodu i MailKe CTLIBKH XK TopaHeHo. Le 6ys10
MICLIEBOrO PiBHS, — MOBJISB, L€ NOPYLIyE TpaBa LITATY. HaficTpalHile MacoBe BOMBCTBO MOMIOHOro THIY B
Bepxosuuii Cyn i poro pa3y cKOpUCTaBCs JIOKTPHHOIO amepuKaHcbKiil icTopii. Kisbka pasiB yxe 3maBasiocs,
denepanizmy it noromuscs i3 HauioHanbHORO cTpiJienb- o HamionasipHiii cTpistenpkiii acouiauii Taku Braiocs
KO0 acoliali€ro Ha MifiCTaBi TOro, MO Mif Yac rosocy- 3alyLLIUTH 3aKOHONPOEKT Y cTiHax KoHrpecy, a mpore
BauHs y cnpasi «IIpinTu npotu Cnostyuenux Iratis», nigTpuMka aaminicrpanii Kiintona i snigepis Kourpecy
AKy cJayxaym 1997 poky, 3a OmuH i3 IPOEKTiB CyAOBOrO | B IMHTaHHI IPO KOHTPOJIb HAajl BOTHENAJIBHOK 30POEk0
pilenHHst 0yJ10 MOAAHO HAa OUH roJioc Oisblie. [Ipyroi BpEILTI-peIuT mpu3Besa 40 yXBaJleHHs 3akony. Hosuii
nonpasku 10 KoHcTutynil B cygoBomy pilleHHi He 3ra- 3aKOH OyB po3po0JieHNil TAKIM YHHOM, a0u He 3ayer-
JyBaJI0Cs, OTOXK, MaOyTh, i OiJIbLIICTD, i MEHILIICTD Yy TH nuTaHHs enepanizmy. ToxX HisSKOI cepio3HOI 3arpo-
BepxoBromy Cyni He 6aunsia B Koncruryuii Hivoro, 31y pasi po3ryisiay HOro CyaoM Hemae. A 3araJibHOHa-
wo 0 nepewkogKaao KoHrpecosi rosiocysaru 3a ooMe- | HiOHaJIbHUI WOK, skuil oxonuB Crostyueni [Htatu Bin
JKEHHS TaM, Jie BOHH He IOPYIIYOTH NpaBa WITATIB. YCBIIOMJICHHS, IO JJIST KPABABOrO MOOOIINA y cepe/Hiil
Y 1994 poui Konrpec yxBayiuB 3aKoH mpo kot «Kosymoaitn» (wrar KoJiopago) ABoe po3sio-

3a00poHy 30poi OskHbOro Oot0. Lle Oysia
YaCcTHHA HOPMATUBHOI'O JOKYMEH-

Ta, COPSIMOBAHOTO Ha 6OpOTHOY 31
3JIOUHHAMH, BUMHEHHMH i3 3aCTOCY-
BaHHAM cuuti. KepiBHUKHM mostinii 3
yciei kpaiin migmToBxyBam Konrpec
10 TaKOro pilleHHs, 00 CKap K-
csl, 1O, 5K MPABUJIO, Y CBOIX
HAMAraHHsX BUKOPIHIO-
BATH 3JI0YMHH, SKi

YeHHX YUHIiB TaK JIETKO IPOHECJI YOTHPH OIMHUIL
BOTHENaJIbHOI 30pOi, 3peIlTOr MiAITOBXHYB MaJIo-
akTHBHUI moci KoHrpec mo pimydimmx mifl.
CeHaT LIBUAKO CXBaJIUB 3aKOH, MOKJIH-
KaHuil 3a0e3ne4uTi CyBOpIill NpoLeaypu
NpUAOAHHS BOTHEMAJIBHOI 30poi, a TaKOXK
3a00poHy Ha JesKi BUOM OoempumaciB. AJjie
MOTIM 1€l 3aKOH Hapa3uBCS HA MEPELIKOIN

B [lanaTi npefcTaBHUKIB, OCKIJIbKH
TaM YCIIIIHO Jisi/i JI00ICTCbKI Ipy-
M, KOTpi 00CTOKOBAJIM iHTEPECH TUX,
XTO He 0azkae KOHTPOJIO Haj 30poeto. Lle
CBITUEHHST TOrO, HACKIJIbKH CHJIbHI MO3HIIIT
Mae «30poiiose s100i» y Cnosyuennx Illta-
tax. Homy Bnasocss BrmHyTH Ha KoHrpec
HaBITb TOAI, KOJI IaHi ONHTYBaHb rPOMa/i-
CbKOI yMKH NMEPEKOHJIMBO MOKa3yBaJli, 110
IPOMAJICBKICTh TBEPAO BUCTYMAE 3a HOpMa-
THBHI aKTH IJIS 3a0€3MeUeHHs] KOHTPOJTIO Hal
BOTHETIAJIBHOK 30POEN0.
* * *
bararo Jsiromeit, a cepen HUX i HEMaJ1o
aMepUKaHIiB, TUBJISATHCA HAa Ae0aTH LIOA0
BOTHENaJIbHOI 30poi i3 3aHEMOKOEHHAM. Piu
y TiM, 110 MiJIbHOHN OUHHIb BOTHENAJIbHOI
30poi cnpaBai nepedyBaloTh Y pyKax NMpHBAT-
HUX BJIACHHKIB, aJie Oi/IbLIiCTh aMepHKaHLiB
yce X TakH il He MarTh. 3riHO i3 JaHUMHI
COLIOJIOTYHHX ONMATYBaHb, OLIBLIICTD FPOMa-
asH Cnosyuenux IlltatiB miarpumyroTs ineto
MPO CYBOPILIMI KOHTPOJIb HAJl THMH, XTO BOJIO-
i€ BOTHEMAJIBHOO 30pOEI0, @ TAKOXK HAM THM,
SKy came 30pOr MOXKe MpUADATH TPOMAISTHUH
y CBOK BJIACHICTb.
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Aute, Ha BigMiHy Bif pewutu mpaB Hapoay (00 om0
HUX CY[M 1 BCTAHOBJIOBA/IM MEXi, I MOCJIIIOBHO J1aBaJii
iHTeprpeTaLii), MpaBo Ha 30epiraHHs Ta HOCIHHS 30poi
CTaJIO MOJITHYHIM BHNPOOOBYBAHHSM, SIKE 3BEJIO Y MPO-
TUCTOSIHHI NPUXUJIBHUKIB KOHTPOJIIO 32 BOTHEMAJIbHOO
30poeto 3 ixHiMu ononeHTamu. Lli ocranHi O0avyaTb Bjac-
HICTb Ha 3000 KOHCTUTYLIHHO 3aXUIECHUM IPABOM, HE
TiJBJIATHAM KOHTPOJIEBi 3 OOKY 3aKOHOHABLIB. YTIPO-
OOBX ocTaHHboOro vyacy Bepxosnuii Cyn omporectyBaB
IBa 3aKOHH, ¢ POOWJIHCS CPOOU 3ampOBAUTH 3aXOIH
KOHTPOJIKO HaJl BOTHEMaJIbHOW 30poeto. Ajie Ipyra
NONpaBKa SK MPHYMHA ONPOTECTYBAHHS 30BCIM HE
3ragyBaJiacs. Kosmch, MOXJIHBO, 1 B HE TaKOMY BXKe
BignasieHomMy MaiidyTHpoMy, Bepxosmuit Cyn ympuryst
3ITKHETHCS 3 HEOOXIOHICTIO PO3iOpaTHCs i3 3amepeucH-
HSIMH TIPOTH 32KOHIB PO KOHTPOJIb HAJ BOIHENAJIbHO
30pO€L0, 3aNepeyueHHsIMH, 3aCHOBAHIMHU HA MOJIOKEHHSX
Hpyroi nonpasku. I oro aBTOPUTETHHII r0JIOC CTaHe
BArOMHM JOTNOBHEHHSIM a00 HABITb 1 BUPIILAJIbHUM YNH-
HUKOM TOTO YH {HIIOrO CPSIMYBAHHS CYCHiJIbHOI DHCKY-
Cil 1010 MpaBa HAapOdy MAaTH il HOCHTH 30pOto. "
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Ilpasa i cBoGoam 3rigHo i3 3akoHom] (Santa Barbara: ABC-CLIO,
2001).
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- YOTUPHALSTA TIONMPABKA A0 KoHcTtutywii CIIA

Ya MpaBa 4acTo il crnpuilMaroThes sIK adco-

JIIOTHI, IPOTE BOHU HIKOJIM HE € MOCTiiHUMI

yn He3MiHHEMHU. CBOOOIA €J10BA O3HAYAE,
IO JTEOAH B OCHOBHOMY MAIOTb MPABO BUCJIOBJIFOBATHCS
Tpo Te, W0 BOHN AyMAIOTh, ajie 3aC0O0HU, SKHMH BOHH
BIUCJIOBJTIOIOTD 1€, i MOZKJIMBOCTI [JIs BUCJIOBJICHHS 3
IJIMHOM 4acy MOCTIHHO 3MiHIOKOTBCS, a B Pe3YJIbTaTi
3MiHIOETbCS 1 mpupoda mpasa. TeXHiuHM PO3BUTOK, TaK
caMo, SIK COLiaJIbHUI 1 KYJIbTYPHHUIl PO3BUTOK, MOXKe
BIUTIHYTH HA T€, II0 MH JIYMAEeMO NPO KOHKPETHi Ipa-
Ba, i Il 3MiHH MOXYTb 3YMOBJIFOBATH i BU3HAUCHHS LIUX
npaB. Hemae xpatuoi i/nocTpauii Hboro, Hizk IpaBo Ha
NPUBATHE JKUTTS, SIKE HE 3rafyeTbcsd y Konctutywii, ane
SKOMY Cy[H 1 HApOA Hafa/Il KOHCTUTYUIIHOro cTaTycy.
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Hagimb HaiiGioniua 1100uHa 'y C60EMY 00ME Modice
Kurymu euknuk ycim cunam Koponu. Jlim yeii moorce yiedge
MPUMAMUCS Kyny — 020 0ax Modkce mpYCUmucs, gimep
Mooice iioeo npodyeamu, OGypsi Modfce 8pUSAMUCS NyOu,
00w ModICe NPOHUKamu myou, ajie Kopoib Aneii He modice
myou eeilimu; Hiski CUJIU He NOCMITOMb NEPECHTYNUMU
nopie ys020 3pyiiH08aAHO20 NOMEWKAHHSL.

Binomuii xomenTap IliTTa migcymoBye Te, 110 JOHEOAB-
Ha 0arato Jitofeil BBaKa Il CepLEBUHOI MPUBATHOTO JKHT-
s, - MPaBO OyTU HAOAMHLI 3 COOOK0 y BJIACHOMY JOMi, B
Ge3newi Bif Biamu ypamy. B Amepuui Yersepra nompaska

1o KoHcruryuii 3acHOBYE ifiet0 TOro, 10 HApoja Mae mpa-
BO Ha Oe3MeKy Bj1acHoro XutJja. LIg iged miacuiroerses
BUMOroro TpeTboi MonpaBKH MPo Te, MO COJITATH He
MOXYTb PO3KBAPTHPOBYBATUCS B NPUBATHOMY KHTJIi.
TloHATTS npaBa HA MPUBATHE JKUTTS SIK OE3MEKy Bi BTPY-
YaHHS, BiJl BUCTABJIHHS OCOOMCTOI TIOBEAIHKHI UM CIPaB
HA 3araJIbHUN OrJIsA, OO YCi CorJisigasi if KOMEHTYBa-
JIM 1X, € BUHAXOIOM iHAYCTpiaJIbHOro BiKy. B faBHuHy,
T0OTO 10 18 CTOJITTS, MpUBATHE 130JTHOBAHE KHUTTS [JIS
camoro cede 0yJI0 JOCTYNHE JIMILIE OaraTHM Ui 3HATHHM
JTFOISIM. BUTBIIICTD iHIIMX KHJTa B HEBEJTMKHX MOPOZKHIX
JOMIBKaX, i JOCHTb YacTo WiJia CiM’Sl crasia pa3oM B
ofHiil KiMHaTi. | cpaBpi, IpaBoBe MOHATTS «HEAOTOPKAH-
HICTb MPUBATHOrO JKUTTSI» CMOYATKY CTOCYBAJIOCS HAKJIe-
My, TPUCBOEHHS YHIHOroCh iMeHi un 300paKeHHs SIKOICh
ocodu Oe3 il Jo3BoJTy.

Anie 3 THM, SIK 3aXiHE CYCMJIBCTBO CTaBaJo Oarat-
ILIMM, KOJIH B CEPEHbOrO KJjacy 3’sBJIsJIMCS 3aco0u,
SKi JO3BOJISLJIM MaTH OiJibli OYAMHKH, € YJIeHH CiM’1
MOTJIH MaTH BJIACHHIl NPOCTIp, 3HAYEHHS MPUBATHOTO
JKUTTS TaKOXK 3MiHUsI0Cs. HUHI BOHO CTasio muTaH-
HAM IHAMBIAYaJIbHOCTI, MUTAHHAM TOTO, IO, HA AYMKY
JTIOJIell, HIKOTO HE CTOCYETBCS, KPIM HHX CaMHX, SKIIO
TBOPUTBCS HUMHU 11032 APEHO0 CYCMiJIbHOrO KuTTs. Hi
ypsiA, aHi 3aco0M MacoBoi iHopMaLii, Hi XTO-HeOy b
IHIIMI HE Ma€ HisIKOro mpaBa 3HATH MPO YyKe NMPUBATHE
JKHUTTS, SIKE HIKOTO HE CTOCYETBCS, KPIM HHX CaMHX.

HenoropkaHHiCTb MPUBATHOrO JKUTTS B HOTrO cyvac-
HOMY PO3yMiHHI 3HAUHOK MipOIO CTOCYETHCS iHAWMBITY-
QJIBHOCTI 1 € MPAaBOM OCOOH, a HE IPYIH B CYCHiJIbCTBI.
«be3 nmpuBaTHOro XKuTT4, - muwe noJirosor Poga
ToBapp, - HIXTO He MOKE PO3BUHYTH BIOUYTTS JIFOA-
CBKOI IHAMBIAYaJIBHOCTI SIK BHYTPIIIHBO LHHOTO OYTTH,
a0CTparoBaHOro Bil BJIACHOI COLiaJIbHOI posti». Crpa-
BEIJIMBO 1 MPOTHJICKHE: 0€3 BIMUYTTS iHAMBIAyaIbHOCTI
HE MOXKe OYyTH CHPHITHATTSI HEOOXiTHOCTI HEAOTOPKAHHO-
r0 MPUBATHOTO JKUTTA.
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IIpaBo Ha mpuBaTHE XKUTTS, SIK i OLIBLIICTb IpaB,
Ge3mocepeHbo CTOCYEThCS IeMOKpartil. Jlroam MatTh
noTpedy SK Ha CHiJKYBaHHS Ta B3aEMOJIII0 3 HIINMH,
TaK i Ha vac i mpoctip ais ceGe. [IpuBatHe KUTTS He
€ 130JIALI€I0 UM 3aCJIAHHSIM, @ HacaMIepe CaMOCTilHO
BU3HAUECHUM OaKaHHAM OyTU HAOJUHLI 3 OO0 uH 3
HeOaraTbMa iHIINMH JIFOABMH 32 BJIACHUM BHOOPOM.
CaMOTHE yB’S3HEHHS B TIOPMI, HANPUKJIAM, HE € MPHU-
BATHUM KHTTSIM, aJie OJIyKaHHS HAOMMHII 3 COOO0 Ui
3 IPyroM y ropax BHKJIMKA€ B YSBi Te, IO MU PO3Y-
MieMO mif MM cjioBoM. Ha camori Mu Moxemo 00y-
MYBaTH ifel, KOJIM Ha HAC HE UMHATb THCK Hi ypsif, Hi
puHoK. [IxKopmK OpBesu1 IOCKOHAIO PO3yMiB B3a€MO-
3B’530K CBOOOMM 1 MPUBATHOTO JKUTTSI, BiAMiHUBIIN B
CBOEMY KJIacHYHOMY poMati «1984» mpo ToTasiTapuszm
MPUBATHE JKUTTS 1 3aMPOBAAMBILN BCEBUIIOIIE 1 BCIOMIH-
CyILIE OKO ypsiay.

Xoua y KoHcTuTyuii mpruBaTHe KUTTS KOHKPETHO
HE 3rafy€eThcs, OUEBUIHO, IO MOKOJIIHHIO il TBOPLIB
OyJ10 BifOMe L€ MOHATTS | BOHM LiHyBa M iforo. 3a
KUJTbKa poKiB [0 BiiiHu 3a He3as1eKHICTh, HAPUKJIAT,
Maccauycerc BBiB aKii3Huii 30ip, SIKHil BUMarap Bif
JOMOBJIACHHKIB TOBIIOMJIATH 30MpayviB MOJATKIB, CKislb-
KH poMy OyJIO BUNUTO B IXHIX JOMiBKax 3a MONEpe/Hiil
pik. JIroqu Bigpa3y 3ampoTecTyBaJiM Ha MiACTaBi TOro,
IO AiM JIOAuHE — 1e il ¢oprens, i Te, O BOHA TaM
POOMTD, HiSIK HE CTOCYETBCS YPSIY.

0 2, , e y 7 /. VY ,
@hyw//n 3 n/bmneﬁnwyw 776047111
ALRUUSHORC 3(/&/;y b wonamé

@%ﬂ(%&‘?ﬂ(’ﬂl&
/754, -

Jlns Koncmumyyii Anenii icmomno me, wo jt00uHa
nosunna Gymu ¢ be3neyi y 1acrHomy 00Mi; it 0im é3azaJii
Ha3usaroms ii gpopmeyero, 8 Ky JHcoder 3aK0H He 00360-
J1si€ 6xo0umu 6e3 it 003601y Hasimo wepudosi, okpim sK
Y KpUMIHAJIbHIlE cnpaei.

Ineto mpuBaTHOrO KUTTSI MOKHA 3HANTH B MOJITHYHIN
inocodii [xona Jlokka, a Takox Tomaca Jxeddep-
cona Ta iHmmx TBOpuiB Koncruryuii CIIA. B «Denepa-
JlicTebKuX apkymax» No 10 ta No 51 mpocJiaBiseTbest
igest HeTOTOPKAHHOCTI MPHBATHOTO JKUTTS i CBOOOAA,
Brmcana B KoHcTutywito, sika Oys1a cBoOOAOO Bif ypsi-
ay. o 6 ue He o3Hauaso, YeTBepra monpaBKa SBHO
3aXHLIAE HEJOTOPKAHHICTD MPUBATHOIO JKHTTSI OCOOM B 1i
JOMi MPOTH HEMpaBOMipHOro ypsinoBoro BrpydauHs. Ilo
K [I0 TOTO, 110 «HEAOTOPKAHHICTD MPUBATHOrO XKUTTS»
IOCTIBHO HE Ha3BaHa, TO Lie HE €IMHE MPABO, SKE HACAM-
nepeq pajille MaeThCs Ha yBasi, HIK MPSIMO 3aXUILAETD-
cst. [ o6 OyTH MeBHNM, 11O HAPOA 3PO3YMIE 1ie MPABUIIb-
HO, Menicon y [leB’sTiil monmpasLi BKa3as, 1O NMEPestiK
KOHKPETHHX MpaB aXx HisK HE 03HAyae, L0 HAPOH BiAMO-
BHBCS Bifl IHLUMX TPaB, SIKHX HE HA3BAHO HOCJIiBHO.

* * *

Maiixe no cepenunn 19 cToTTS cepentiil amepuka-
Helb Ha 3aIUTaHHS MPO Te, IO TaKe HeOOTOPKAHHICTD
MPUBATHOTO JKUTTS, BIANOBIB OH, 110 1ie HACAMIIEpE[
HEIOTOPKAHHICTb JKHUTJIA. Binpasy x micsis I'pomanss-
CbKOI BillHM KpaiHa MOIJIMHYJIA MUIbIOHH IMMIrpaHTiB y
CBOI MiCTa, CTBOPIOKOYH LIIIbHIII #i CKYMYeHili YMOBH
kuTTs. LliHa Micus B cyyacHOMY MiCTi 3HA4HO 3pocJia,

1 TIOHATTS HEAOTOPKAHHOCTI MPUBATHOIO JKUTTS MOYATIO
3MIHIOBATUCS 31 3MIHOI YMOB KHTTS Jitodeil. TexHiunuii
PO3BUTOK 3arpoKyBaB i HEAOTOPKAHHOCTI MPHBATHOTO
JKUTTS, OCKIJIbKH Tes1epOH HaaB MOZKJIMBICTb MPOHH-
KaTH B JKUTJIO 1HIIMX JIFOAEH, He 3axomstun Tymu. Jlromu
3BUKJII XO[UTH OO KOTOCh IOAOMY i mepedyBaTH Tam
iznuno, o6 noroBopurn. Tenep Tpeda 6yJI0 TiIbKH
3aTes1ecpOHyBATH. [HII TEXHOJIOrIYHI BUHAXOMU, TaKi SK
HEJIOpOri KaMepu Ta JEIIeBe CKJIO, A/ 3MOry OyKBaJlb-
HO 3arJisiiatd B OyMHKMU {HIIMX JIFOZCH 1 BTpydaTHCS B
ixHi crpasu.

HaiiGispiua 3arposa HeIOTOPKAHHOCTI IPUBATHOTO
JKHTTS B KiHIi 19 CTOJITTS BHHMKJIA Bif 30i/IbIIEHHS
KIJIbKOCTI LIOAEHHUX Ta3eT, PeOaKTOPH SKHX BiAKpPHIIH,
1o OifHi KJ1acH 00T YATATH MPO MPUBATHE XKUTTS
OaraTux i 3HAMEHHTHX. YK€ HE TiJIbKU iXHi CpaBH CTa-
BaJIM 3araJIbHOBIOMUMH, aJie, BUKPUBAIOUH BaJi IXHbO-
T0 0COONCTOrO JKUTTSI, HOBi 3acO0M MacoBOl iH(popMail
MOTJIH 3pyiiHyBaTH IXHIO penyTauito. OTXKe, CovaTKy
3aKOH TIPO HEJOTOPKAHHICTh MPUBATHOTO JKHUTTS CTOCY-
BABCSl B OCHOBHOMY PeMyTallii i 3aCTOCOBYBABCS 15
TOrO0, 100 CTPUMYBATH HACTUPJIMBUX JIOACH Ta penop-
TEpiB Bifl PO3TOJIOLICHHS ACMEKTiB MPUBATHOrO XKHUTTS
CIOCOOOM, TMPUHU3JIMBAM U151 HIUHX.

Came 1 3arpo3a pemyTauii MAILTOBXHYJIA ABOX
MoJtoanx OocToHchKNX agBokatiB, Cemroess [l. Boppe-
Ha Tta Jlyica /I. bpanpeiica, Harmcatu y 1890 poui crat-
TIO, B SIKill BOHU NEPEKOHYBaJIH, 1O CTapi 3a00pOHHU
3araJIbHOrO MpaBa IOAO BTPYYaHHS y NMPUBATHE XKUTTS
HEOOX1AHO PO3LIMPUTH, BK/IIOUUBLIN B HUX CyyacHi op-
MH, SKi CTBOPIOE MPOMHUCJIOBA PEBOJIFOLIS. XOUa BYEHi-
MpaBO3HABII Ta iHIII 0OrOBOPIOBAJIH 1O MPOMO3HLII0, B
TOIl Yac MaJio 10 3MIHUJIOCS. AMEpUKaHI e TiIbKH
3BHKAJIM 10 BIAMIHHOCTEIl, IO X NPHHEC/Ia B KUTTS
TEXHiKa, 1 A1 HUX illie He OYJ10 OUEBHAHUM, HACKIIbKU
HAB’A3JIMBOI0 MOXKE OyTU CYUacCHIiCTb.

Opnak, nounsatoun 3 1920-x pokis, Bepxosnuii Cyn
MOYaB TyMaTH Ha[ KOHCTHTYLIHHNM MPABOM HEIOTOP-
KAHHOCTI MPUBATHOIO KHUTTA. | SKIIO MOB’S13aHi 3 HUIM
NUTAHHS 3[AI0TCSI AEIO BiJJAICHUMU Bifl Cy4acHUX
TypOOT, Li pillleHHs], OfHAK, 3aKJIa (PyHAaMeHT foro
TEMepilHbOr0 KOHCTUTYLIHHOTO BU3HAUCHHS. B omHOMY
Bunanky Cyn nokapas (henepasibHAX areHTiB 3a Mepexor-
JIeHHST IPHBATHHX JOKYMEHTIB Oe3 BiOmoBigHOTO opme-
pa. SKuio mostiuis Morsa gisiTH TaKMM YHHOM MPOTH
rpoMaJIsiHIHA, NOsICHIOBaB cyans Binbsam P. [leid, Tomi
«3axucT YeTBepTol MONpPaBKH, SIKA MPOroJIOLIye NpaBo Ha
Oeaneky [B foro foMi], TakoXK Mir O OyTH BIJTyYCHIM
3 KoHcTuTywmii».

Kpim Yerseproi nonpasku, myHKT YoTHpHAAUATOL
TOMPABKH NPO HAJIEKHY NPABOBY NPOLEOYPY TaKOXK
3a0e3rneuye npaBoBy 0a3y HEAOTOPKAHHOCTI MPUBATHOTO
JKUTTS. 3riIHO 3 TayMaveHHsIM, JaHuM CyioM, «HaJlex-
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Ha MPOLEAYpPa» CTOCYEThCS HE TiJIbKH MpOLEcyabHUX
TpaB, WO TOB’SI3YIOThCS, B OCHOBHOMY, 3 KPHMiHAJIbHH-
MH CIpaBaMH, ajie i BKJIFOUa€ «MaTepiaJibHi» TpaBa,
SIKi CTOCYROTBCSI 0cOOHCTOI cBOOOaU. TakiuM UnHOM,

y CIpaBi 3 ONPOTECTYBAHHS 3aKOHY ILUTATY, IO 3a00-
POHSIB BHBUEHHS 1HO3EMHHUX MOB, cyaas Jxeitmc K.
Mak-PeiiHosiac BUpILIKB, IO 1 CBOOOA BKJIIOUAE «HE
TUTBKH POCTY CBOOOAY Bif (Di3MYHOrO OOMEKEHHS,
aJsie i mpaBo 0coOM YKJIagaTH Yromu, 3aiiMaTucs Oyab-
SKOI 3BHYAIHOIO CNPABOI, OAPYKYBATUCS (BUXOMHUTH
3aMiK), OyayBaTH JiM i BUXOBYBaTH [iTei, MOKJIOHS-
THCs Borosi 3a MOKJIMKOM BJIACHOI COBICTI 1 B3araJi
KOPHCTYBATUCS BCIMa THMH IPUBIJIESMH, O AAaBHO
BHU3HAHI 3araJIbHUM MPABOM SIK HEBiA €MHI 111 MUp-
HOTO TMOLIYKY IIACTS BiJIbHAMH JIOABMH». [IuTaHHs,
nepeJtiueni Mak-PeiiHoincom, €, mo CyTi, IpUBATHUMH
CIpaBaMu: LLIH0O, BUXOBAHHS AITEH, COBICTb.

Haiinasi minio TBEpIKEHHS y chpasi, o OyJia
BUKJIMKAHA NOSIBOIO HOBOIL TesiepoHHOI TexHo1oril. [ToJti-
1is MPUCTOCYBAJIACS [0 MPOCTYXOBYBAHHS TesIe(POHHUX
PO3MOB THX 0Ci0, SIKHX BOHA MiJ03PHOBAJIa B KPUMiHAIb-
Hiil misibHOCTI. Koy 3BHHYBauyBaHi 0COOM 3asIBHIIH
Tpo Te, L0 NPOCYXOBYBAHHS MOPYILIYE IXHE MPaBo,
Hagaxe JeTBEepTO0 MONMPABKOMO, PO HEMOXKJIUBICTD
o0wyky 0e3 opaepa, Oubiicts Cyay 3asBujIa, WO
i3ndHO 3ac00M AJISI MPOCTYXOBYBAHHS MICTHJICS MO32
OyOMHKOM 1 TOMY OOLIYK SIK TAaKHil HE MPOBOIMBCSL.

Hesxi unenn Cyy HE TOTOAUIACS 3 WM, 1 X0ua
cynns Jlyic [I. bpanpeiic - Toit camuii, 1o 3a 35 pokiB
10 1bOro OyB CHiBABTOPOM MEPLIOL CTATTi NMPO HENOTOP-
KaHHICTb IPUBATHOTO JKUTTS, — HAMUCAaB OKPEMY AYMKY,
3peILTOr0, fOro MOrJISAH HAa HEAOTOPKAHHICTH MPUBATHO-
r0 XKATTS B LIJIOMY i IIPOCTyXOBYBaHHS Tes1€(DOHHIX
PO3MOB 30KpeMa IepeMOrJIH.
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Ao menegdonna JiHis NPOCTYX08YEMBCS, MO NOPY-
WYEMbC L HeOOMOPKAHHKICMb NPUBAMHOZO HCUMMSL OCO-
Ou Ha 060x Kinysx JUKIL, 1 YCI PO3MO8U MIXC JI0ObMU HA
0y0b-sKy memy, Hasimb cneyugbiuny, konghioenyiiiny uu
NpUeineNosary, MoXCymv nioCsLyXx06Y6amucs...

Teopyi Koncmumyyii CILIA 3po6unu éce ons 3abe3-
ne4eHns ymoa, ki cnpusiau 6 nowsykoei wacms. Bonu
6U3HABATIU 3HAYECHHS 0YX06HOI RPUPOOU JIHOOUHY, it
nouymmie ma inmenexmy. Botu 3nanu, wo minsku uac-
muna 60110, 3a008071EHHSL | PO3YAPYBAHKS 8 HCUMMI
noe’s3ana 3 mamepiansHumu peuamu. Bonu namaeanu-
€Sl 3AXUCMUMY AMEPUKAHYie Y iXHil 6ipi, 0yMKaX, eMoyi-

ax i iouymmasx. Bonu nadanu im, Ha 6ioMiny 6i0 yps0y,
npaso ce60600u — HAVIbIILW 6Ce0XONHe 3 NPAs, ke HAll-
euwe YiKyromMbs YUgini3oeari irdu. 3 memoro 3axucmy
Yb020 NPasa KoJCHe HeNnPagoMipHe mpy4ants ypaoy

6 NpUBamie ACUMms 0Co0U, He3ATIEHCHO 8i0 M02o, SKi
3ac00u 0N Yb020 BUKOPUCTNOBYIOMBC S, NOBUHHO B6ANCA-
mucs nopyuennsm Yemeepmoi nonpasku.

bpanneiic BBaxKaB, 1o TBopi YeTBepTol mompaBKu
Oe3nocepeHb0 He BUKOPHCTAIH CaMe CJIOBOCIOJTYYCHHS
«HE[OTOPKAHHICTb NPUBATHOIO KUTTS» 1 HE 3rajflyBaJiu
TIPO MPOCJTyXOBYBAHHS TeJIC(DOHHIX PO3MOB TOMY, IO
Ha TOll 4ac e He CTOCYBAJIOCS CNPaBH. SIK BOHH MOTJIH
1e 3poduTH, SKIIO TesieoH ile HaBiTh He OyB BUHAlime-
Huii! Te, 10 4oro BiH i iHII NparHyJm, - He OyKBaJIbHE
3HAYCHHS CJIB, aJie Te, IO MaJIocsl Ha yBa3i TBOPLAMY,
a caMe: ypsil He NOBHHEH BTPYYaTUCh Y JKUTTS JIOACH.
Crioci6 BTpyuaHHS He MaB 3HaUCHHA, ajie caM (akT OyB
ICTOTHUM.

3perroto, norsian bpanaeiica nepemir, i B 1960-x
pokax Cyn MOCTaHOBHB, LIO TPOCJTyXOBYBAHHS CIPaBi
TNOpYILY€E KOHCTHTYLIIHO 3aXHUILEHe NPaBo Ha HeJo-
TOPKAHHICTb IPUBATHOIO KUTTSL. SIK MOSICHUB cyans
Iorrep Crroapt, YeTBepTa MOMpaBKa 3aXUILAE JIOACH,
a He Micue. SKIo JIroaM MarTh 3aKOHHI CIOAIBaHHS
Ha HEJOTOPKAHHICTD NPHBATHOrO JKHUTTS, HAPHKJIAM, ¥
ceOe BIOMa, TO BOHH MOXKYTb BHMAraTH 3aCTOCYBAHHS
KoHcTutynii, 1100 rapaHTyBaTH TaKy HEIOTOPKAHHICTb
CBOT'O NPUBATHOTO JKHUTTSI.

3MiHM B Pi3HHX BHAAX TEXHOJIOTiil Oy/1 NPUUHHONO
BUHUKHEHHS B cepeui 1960-X pokiB KJIH04OBOI Crpa-
BU IO HEAOTOPKAHHICTH IPHBATHOrO JKUTTS, CIPABH,
SIKa JIEXKUTh B OCHOBI BCIX Cy4YacHHX QUCKYCIH, 10
CTOCYIOTBCS LIbOTO MATAHHS. Y 19 CTOJITTI yyacHHKU
IPOMAJICBKOr0 pyXy 33 MOPAJIbHICTb JOMOIJIHCS NPHii-
HATTSI 32KOHIB y WTaTi KOHHEKTUKYT, 10 3200pOHSIN
a00 BHKOpPHCTaHHS, a00 TMOLTHPEeHHS iH(opMaii mpo
3ac00M PeryJIFOBaHHS HAPOIKyBaHOCTi. X0ua BXKe y
1960-x pokax OibLIiCTD JIFOACH ITHOPYBAJIH 1i 3aKOHH,
aJ1e BOHM 3aJIMIIAJIMCS B CHJT, i KJTHIKH, SIKi 3aiiMasincst
IUTaHYBaHHSIM CiM’1, Oy/iM cTypOOBaHi THM, LIO COL(-
aJIbHI KOHCEPBATOPU MOIJIH O BUMaraTi CBOTO vacy ix
3acrocyBanHsa. CaMe TaK i cTaocs, KOJI OfHa 3 TPyl
00pOTHOM 3 KOHTpALENIiEr CXITHIA ypsia mraTy Kon-
HEKTUKYT YOATUCS OO CYAOBOTO MEPEC/TiayBaHHS KJIHIKH
3 MJIaHYBaHHs OATHKIBCTBA, SIKa MOLIMpPrOBaJia iHopma-
L0 PO PEryJ/IOBAHHS HAPOMKYBAHOCTI 1 caMi 3aco0u
TJTaHyBaHHSI.

OcKiJIbKH TpoLeypa HaJIeKHOTO PO3IJILIY CIPaBH
3 JOTPHMYBAHHAM HOPM MaTepiajIbHOro mpaBa OyJia
00MezKeHa BHACJIIOK cynoBoi Kpusu 1930-x pokis,
KOJIH afMiHicTpauis Py3Besbra migmasia pikiil KpuTHii
CYyJ[l 3a 3aCTOCYBaHHS HaJIEZKHHX IIPABOBUX MPOLEAYP SIK
3aco0y BIAMiHHM 3aKOHOMABCTBA, SIKE iX HE BJIALITOBY-
BaJio, BepxoBuuil Cyx y 1965 poui lue He 3BaxyBaBCs
3aCTOCOBYBATH IyHKT 10THPHAALATOI MONPABKH TPO
HaJIeXKHY MpaBOBY mpoueaypy. bisbwe Toro, Yotnpuan-
SITa MOMPABKa TYT HE MiAXOAMJIA, OCKIJIbKH 00’ €KTOM
nepecsIyBaHHs ypsiay OyB He NMPUBATHUH AiM, a MEIUY-
Huil 3akJa. OfHak y cipasi «I'picBoJig MPOTH WTATY
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Konnextukyr» (1965 p.) Cya 3amuraB: ui Xxoue Hapof,
o0 aepKasa OyJia 3a/1ydeHa Y BUPILICHHS iHTHMHHX
MPUBATHUX PillIeHb, IO CTOCYIOTHCS IMUIAHYBAHHS CiM’i?
BianoBifp Oy/1a 4iTKOK: «Hi», - OCKIJIBKH 1ie 0yJI0 0CO-
OMCTHM NUTAHHAM, NPUBATHUM DILIEHHSM, Yy SIKe AepxKa-
Ba He MaJia npasa Brpyuatucsa. Cyans Hdyriac, onporec-
TOBYIOUM 3aKOH IUTATy 1 MATPUMYIOUH NPAaBO KJIHIKH
HA MOLIMpPEHHs iHopMaLii mpo 0OMeKeHHsT HapOIKY-
BAHOCTI, MPOT0JIOCHB, 10 HEAOTOPKAHHICTH MPHUBATHOTO
JKUTTS, HAaBITh SKLIO 1i 1 HE HA3BaHO MPSIMO, OJHAKOBO
KOPUCTYETBCSI KOHCTHTYLIHHIM 3aXHCTOM, MPO KUl
TNOKOJTiHHSIM paHille MporoJiocus cyaast bpanpeiic.
«CreniasibHi rapanTii B bijuii mpo npasa, - 3asBUB BiH,
- MAarTb MiBTiHi, 0 (POPMYIOTBCS €MaHAL[isSIMU Bif

THX TapaHTii, SKi JOMOMAraloTh HAAATH IM KHTTEBOI
CHJIM 1 MaTepiaJIbHOCTI. ...Pi3HOMaHITHI rapanTii cTBOpIO-
I0Tb 30HH HEJOTOPKAHHOCTI NPUBATHOrO KHTTS». Xoua
pitenns [yriaca it 6yJio TBOpUHM, y HbOMY He 0yJI0
IPSIMOTO 3BEPTAHHS 0 BaK/IMBOrO KOHCTUTYLIIHOTO
MOHATTS HaJIEZKHOI IIpaBoBol mpoueaypu. OgHaK uepes
KiJIbKa poKiB i yepe3 inui cnpasn Cyn akTHYHO MpHil-
HSIB MOHSTTS iHTEPECiB CBOOOAM B MYHKTI MPO HAJIEKHY
TPABOBY MPOLEAYPY K KOHCTHTYLiiHY OCHOBY HEJOTOp-
KAHHOCTI NIPUBATHOTO JKUTTSL.

Ilicns piwenHs y cnpasi ['picBosiga mpo Te, WO
indopMaLis Npo peryJitoBaHHS HAPOIKYBAHOCTI Ta
MOZKJIUBICTD 1i BUKOPHCTAHHS € MPUBATHIM MHTAHHSIM,
Cyn y crpaBi KiHKH Ha mPaBO poOMTH a0OpTH uepes
KiJIbKa POKiB PO3LIMPHB HOTO 00 MpaBa Ha HEAOTOPKAH-
HicTb npusatHoro xuttd. Cnpasa «Poy mportu Beiin»
Oy.j1a HaificynepeumBimmM piwennsM Cygy 3a miBTo-
pa CTOJITTS, i MPOTHBHEKH adOPTiB NEPEKOHAHi, IO
Cyn 30BciM HempaBHJIbHO po3TJymaunB Koncrurywiro.
TpuxuabHuKE BUOOPY AOoBOAMH, 110 no3uuis Cyay Ha
3axucT a0OpTIB Y JAHOMY BUMAAKY € JIOTIYHUM PO3LLH-
PCHHSIM MOHSTTSI HEAOTOPKAHHOCTI MPUBATHOIO XKUTTH,
a TaKOX KOHKPETHIIIOro iHTepecy nepesar cBOOOAH,
o Mictarbes y YoTnpHaauAriii monpasui. B HacTymHux
cipaBax Cyn Ta HOro 4JIeHH MOBEPHYJIHCS O LBOrO
mmranHs. [IpoTusiexHi QyMKH iCHYIOTD 1 HocCi, aie
0araro JIFOZeH, HaBITh Ti, 10 HE BIEBHEHi y JOLIJIbHOC-
Ti 103B0OJTy a0OpTIB, NOrOAATHCS 3 MOTJISAAMH CYIi
O’KonHop.
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Bnacne Koncmumyyis 3a6e3neuye icnysanns cepu
ocobucmoi ca0600u, 8 Ky ypsi0 He MOXCe NPOHUKAM. ..
B ocHogi c60600u siexcums npago eu3HA4AMU CAMOMY

NOHAMMS C6020 ICHYBAHHS, 3HAYEHHS, 6CECEiMY | MAaiHu
J1r00cbkoeo rcummas. Bipa 6 yi ocroeu ne mooice eusnaya-
MU XapaxmepHi 0co0useocmi iHOUgI0yanbHOCMI, IKWO
B0HU CPOPMYTILOBAHI 3 NPUMYCY DEPIHCABU.

HepnaBHi nposiBu 3MiH y TOMY, K CHpHIIMa€TbCs
HEJOTOPKAHHICTb MPUBATHOTO XKUTTS 1 K TEXHOJIOTII
3HOBY CTalOTh PYILUIIHOK CHJION), MOJIATArTh y PO3LIH-
PEHHI 0COOUCTOI HE3aJICKHOCTI 1 BKJTHOUAIOTh MPABO
BIIMOBHU BiJl MEAMYHOrO JIIKYBAHHS, MO CYTi, NIPaBO
o0patu cMepTb. Y 1990 poui Bepxosruii Cyn po3riis-
JaB MUTAHHS, 3 SKAM BiH HIKOJIM PaHillle HE CTHKABCH,
- 3 TMO30BOM TPO MPaBO Ha cMepTh. | cipaspi, ue 6yJi0
BITHOCHO HOBE MHTAHHS [JI KPaiHU B LiJIOMY, L0
BUHHKJIO 3 HAJ3BHYANHHUX MOCSTHEHb MEOMYHOI HAYKH
B TONepeHi TpuAuATb pokiB. Jlromu, ski go 1960-x
POKiB HE BUXKIJIM O TiC/1s ASSIKUX BAaKKHX HELIACHUX
BHIMAJKIB Ui XBOPOO, Temep MOrJIH OTPUMATH JOMOMO-
Ty, X0ua [ TeXHOJIOTiSl MaJia iCTOTHI OOMEXKEHHS, a
TaKOXK HEraTHBHI HACJIIKH. SKICTh JKHTTS OEIKHX 13
X JIFOAEH, 0 MiATPUMYBAJIOCS 32 JOMOMOIOH0 IIi€l
HOBOI TEXHOJIOTii, OyJ1a Iy’Ke HU3bKO, i 6araTo 3 HUX
BHpillyBaJy, o 0yJ10 O Kpalle MOMEPTH, HiK XKHTH
NpUB’A3aHIM O MEIUYHOrO amapara.

T'osoBa cyny Binbsam I'. Penksict npuiimos o
BHCHOBKY, 0 KOHCTHTYLISI 3aXHIa€ MPaBO HA CMEPTh,
BHBIBILH HOrO 3 TapaHTiii 0COOMCTOI HE3aJ1eKHOCTI,
BTIJICHOI Y MYHKTI PO HaJIEXKHY NMPABOBY MPOLEAYPY
YoTupHaAUATO! NONPaBKH. BiH BUpIMIUB, 1O YNMAJIO
pillieHb MATPUMYE TOIl MPUHLHUI, IO KOMIETEHTHA
ocoba Ma€ KOHCTHTYLIHHO 3aXUILEHUH iHTepec cBOOOAN
y BiIMOBI Bil HE0AKAHOTO MEOMYHOrO JIKYBAHHS».
[IpoTsrom KijIbKOX POKiB IO HOBY (pOpPMY HEOOTOPKAaH-
HOCTI IPUBATHOIO KUTTS — NMPABO HAa CMEPTb — 0yJIO
3aKOHOJABYO i Y CYOBOMY MOPSAKY 3aKpIIJICHO B
3aKkoHax ycix 50 wratiB, a KoHrpec npuilHsaB 3aKoH
Npo MpaBa MALI€HTIB, SIKUil BUMAras BiJl JIIKYBaJIbHHX
3aKJIafiB, O OTPUMYIOTh KOWITH 3 (hefepaIbHOro
OHOKETy, BUKOHYBATH BKA3iBKH MALI€HTA LIOAO BiAMO-
BU BiJl JIIKYBaHHSL.
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TTynxm npo HasedxcHy npasosy npoyedypy eapanmye
He npocmo cnpagediuay npoyeoypy, aJie i «c60600a,
SIKY 6iH 3aXUWAE, BKTIFOYAE OinbUle, Hidc NPOCMO 6I0Cym-
Hicmb ¢hisuurnozo npumycy. B yiniii nusyi cnpas, siki mu
aupiuiysanu, Kpim KOHKpemuux c60600, Wo 3aXUla0Mb-
cs binnem npo npasa, «c60600a», 0co6us0 3axuujeHa
NYHKMOM NP0 HAJIEHCHY NPAB0EY npoyedypy, 6KI0UAE
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npaso Ha 00PYJICeHH S, HAPOOJICerH s Oimeil, iX HA64aHHS
il 6ux06anH s, HeOOMOPKAHHICIb NOOPYAHCHLOZO HCUMMS,
3aCMOCY8aHHS. KORMPAYenmueHux 3acobis, ocobucmy
Hedomopkannicms ma abopmu. Mu maxodkc npunyckae-
MO i meepoo peKoMeHOYEMO, W00 NYHKM NPO HAJIEHCHY
npasoay npoyedypy 3axuyae mpaduyiiine npago 8idmoeu
6i0 Hebadcanoeo Jiky6anHsl, ake pAMYE HCUMmsi.

HuHi TOuathest OCHOBHI AUCKYCIi 100 00CATY 1bO-
r0 HOBOr'O Pi3HOBUAY HEJOTOPKAHHOCTI NMPHBATHOTO
KutTd. Tomi, K OLJIBLICTD JIFOACH MOTOAKYHOTHCS 3
THM, IO CMEPTEJIbHO XBOpI JIFOU NMOBHHHI MaTH TPaBo
BIIMOBJISTHCS Bifl JIIKYBaHHS, SKIIO BOHH TaK BUPI-
IIATh, 1HIII KOJIa HAMOJIATAIOTh HA TOMY, IO MOHSTTS
0COONMCTOI HE3aJIEKHOCTI OBUHHO OYTH PO3LIHPEHE
TaKUM YMHOM, 100 BKJIHOYATH CAMOTyOCTBO 3 JIOMOMO-
roto Jikaps. 2KuTTs JI0QuHY, NEePEKOHYIOTb BOHH, € il
BJIACHAM JKHUTTSIM, i IO caMme JIFOAH BUPILIYIOTh POOUTH
3 UM KUTTSIM — UM JKHTH, YH TIOMEPTH, — TOBHHHO
OyTH MUTAHHSM IXHBOT'O BJIACHOTO PIILEHHS, MPUBATHUM
nuTaHHsaM. Ll Touka 30py He ofepiKasia IHPOKOro
CHPUIHATTS, 1 BOHA € OCHOBHUM TOJTITHYHUM MUTAHHSIM
Ha JaHuil MOMeHT. OfiHaK OOMABI CTOPOHH, SIK 1 paHiLle,
MOTOKYIOTBCS 3 THM, L0 OCOOMCTA HE3aJICKHICTh SIK
dopma 3axuIIeH0i 3aKOHOM HEAOTOPKAHHOCTI OCOOHCTO-
r0 JKHTTS € JIOACHKAM MPABOM.
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Mummeaei pomoepaghii ma 3anoe3smnugicmo eazems-
Di6 6mpymunucs é césiwenti pybesxci ocobucmoeo i cimeii-
HO20 JHCUMMS; i YUCTIEHH] MeXAHIYHI NPUSIAoU 3a2pPoxNCy-
tomb 30iliCHUMU NPOPOYME0: «me, NPo U0 UENoHYmsCs
Ha camomi, 6y0e npooNOULy6amucs. myOniUHo».

Y cnpasi 3 Tes1lehOHHUM MPOCJIyXOBYBaHHSM 1 B
paHilre omy6.1iKoBaHiil cratTi cyans bpanaeiic 03Byuns
JKaxJIiBe MOMEPeKEHHS PO Te, M0 TEXHOJIOTiSA [acTb
ypAAy He TiJbKH MOKJIMBICTD MiAC/TyXOBYBaTH TeJie-
¢OHHI UM HaBITh 3BUYAIHI PO3MOBH I'POMAMSH, aJe i
NePeBIpSATH IXHE JIMCTYBAHHS 1 IOKYMEHTH, HaBiTh HE
BXOAAYH B iXHi JoMiBKU. bpanpeiica Toai XBHJIHOBAJIO
3aCTOCYBAHHSI YPSIAOM Li€l TE€XHOJIOTII, a HUHi JIFOAU
NOYAJIH PO3YMITH TaKi 3arpo3H HEJOTOPKAHHOCTI MpPH-
BATHOTO JKHUTTS, IO BUXOMSITH HE TIJBKN Bif ypAmy, a
il 3 iHmmX gkepes. e mopymrye mye mikaBe MUTaHHS
NpoO MPaBO HA HEAOTOPKAHHICTb OCOOUCTOrO XKUTTSL.

Maiixe B ycix mpaBax, 110 0OrOBOPHOIOTBCS B Wil
KHI31, MOYaTKOBOK ii MOCTIHHOK METOK € 3aXUCT 0CO-
Ou Big ypsmy. CBoboma cJioBa rapaHTye, o ypsa He
NPUMYCHTb 3aMOBKHYTH HENONYJISPHI BHCJIOBJIFOBAH-

HS Yl HE NOKapae THX, XTO iX BucJIoBIoe. CBoOOMA
BIPOCIIOBIJaHHSI TAPAHTYE, 10 YPsi HE 3aCHYE LEPKBHU
Yy SKUM-HeOyab UMHOM He OOMEXHUTb BiJIbHE BipOCHO-
BIJAHHS THX, YHS Bipa BiPI3HAETbCS Bi BipH iHLIHX.
Ilpeca 3axuiieHa Big AepKaBHOI LEH3YpH, TOMI 5K MpaBa
3BHHYBAUYBAHUX BIMAraroTh, 10O ypsa AOTPHMYBAB-
¢S CIpaBeIJIMBUX MPOLEAYP Mil Yac KPUMiHAIBHOTO
cymounscrsa. Hi B Koncrurynii, Hi B bisut npo npasa
HE PO3KPHBAETHCS TOTO, IO CTAHETHCS, SKILO TPUBI-
Jiel ocobn OymyTh MOPYLIYBaTH HEYPSIHOBI CY0 €KTH.
Konrpec npuiiMaB pillleHHs Y AeSKUX BUNAAKaX, KOJIMI
NPUBATHI 0COOM 3arpoKyBaJI POMAASHCHKHM MPABaM
TIPECTABHUKIB KOJIbOPOBOTO HACEJICHHS, aji¢ TENep MH,
i He TuibkH y Crostyuenux IllTaTax, cTHKaeMocs 3 Helo-
TOPKAHHICTIO MPUBATHOTO JKUTTS B TOil Mepiof, 1o ioro
Oararo Jitofieil Ha3uBae «iHOPMALIHAM BiIKOM».

3HOBY XK TaKM TEXHOJIOTif, ajie boro pasy y dopmi
KOMIT'0TepiB Ta [HTEpHETY, 3arpoKy€e Bpas3HTH 3[aT-
HICTDb JIFOJCH KOHTPOJTIOBaTH iH(popMaLito npo cebe.
Bizbmemo xou Ou Takuil npuksag. ¥ CrnosydeHux
[Mrarax GijbLIicTb JIFOACH, SKi MAOTh CTPAXOBHIl TMOJTIC
Ha BUMAZOK XBOPOOW, 3aCTPaxOBaHi MPHBATHOK KOMIIA-
Hiero. [I1s1 Toro, mod 1i KOMMaHii MOTJI BiLIKOOBY-
BaTHU JIKApPChKi MOCJIYTH, JHiKapi MOBUHHI 3aMOBHIOBATH
opmu, feranizyroun mpupogy XBopoOw, ii mepedir Ta
3MilCHeH] 3aX0/, o0 NPOTHCTOATH 1il, 30KpeMa Mem-
KaMEHTO3He JIIKYBaHHS 4l Xipypriuse BTpydvanHs. Lo
iHdopMaLio NOTIM BHOCATb Y KOMIT'IOTEPH, 1 3 poKaMu
HaKOMUUYIOTHCS HAA3BHYANHO [IETaJIi30BaHi peecTpauiii-
Hi [JaHi PO 30POB’S JIFOAMHIL

Be3cyMHiBHO, 110 TEBHUM JIOMSM HEOOXiAHO MaTH
nocryn fo uiei indopmauii. CtpaxoBa KOMNaHis NOBHH-
Ha MEPEKOHATHCS, L0 HEMAE IIaXpaiicTBa i IO MOCyTH,
3a SKi iif BHCTaBJICHO PaXyHOK, HAcIpaBfi OyJI0 HAJaHO.
SIKWIO HOBHI JiKap OMJISAE MALIEHTA, IOMY MOXKe OyTH
HEOOXiTHO 03HAHOMHUTHCS 3 iCTOpiero XBOpoOU. AJjie XTO
1ie, SKIIO B3araji XTo-HeOy/b, MOBUHEH MaTH JOCTYII
10 MEIMYHNX JaHuX Jitoaunn? Yu noBuHHI MaiiOyTHI
podoronasui Matu ueil gocryn? Yn moBHHHI MaTH weil
JOCTYI CTPaXOBi KOMIAHII, SIKi WYKAKTh y3araJbHEHOI
iHcopMmarii mpo MaiibyTHIX KJiieHTiB? Y MOBHHHI MaTH
1eil IOCTyN y4eHi-MeOuKH, SKi 3aiMal0ThCs JOCTiIKEH-
HSIMH, KOJIM HAMAraroThCsl CKJIACTH 0a3y OaHuX, 00
3HaTH 3aci0 OOPOTHOM 3 KOHKPETHOK XBOPOOOH?
SIKIIO CTBOPEHO KOMII'IOTEpHY 0a3y JaHUX, TO Mailke
HEMOZKJIUBO YTPUMYBATH ii B MOBHiil Ge3meni. bisbime
Toro, 6arato cipm, fAKi 30HparoTh iH(OPMALIIO PO CBO-
iX [IJIOBHX KJTIEHTIB i 3aMOBHHKIB, 30KpeMa KOMTIaHil,
0 eMITYIOTh KPEIUTHI KapTKH, NePEeKOHaHi, o iHDOp-
Mallisl HaJIeKUTh 1M 1 0 BOHN 0€3 NEepeLKOA MOXYThb
il mpojaBaTH UM MOIMPIOBATH 0€3 [103BoJ1y ocodu. Tox
KOMY HaJIeXKUTb icTOpis XBOpoOM 4u (piHAHCOBA HOKY-
MeHTaLlisl - 0co0i Ui KOMMaHii, 3 SKOK LSl 0c00a BCTY-
TNa€ B JiJIOBI CTOCYHKH?

Mu HuHI BXOOUMO B €py, KOJIM AOCTYIHIIIOK CTa€e
Bce OiIblua KiJIbKicTh iHGopMaLii npo ocody 3aBasKu
TaKiUM JOCSTHEHHSM, 5K KapTorpadis JIHOACHKOro reHo-
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My 1 kiacudikauis JHK. bescymHiBHO, 10 po3umd-
pyBansst [JHK BusiBiI1oCS Hafl0i/IbIMM JOCSTHEHHSIM Yy
KPUMIHAJIBHAX PO3CJTAyBaHHSX, JOMOMAralyui He TisTb-
KU TATBEPOUTH BUHY AESIKHX 3JI0UMHIIB, aJie il HEBUH-
HICTb JTFOfEI, SIKi OYJIM NOMUJIKOBO 3BHHYBAaueHi Ui
HABITb 3aCy/KEHi 3a 3JIOUMHH, SKHX BOHH HE CKOMOBAJIH.

Ane pmeski BueHi nepekoHani, o [JHK sromusn mic-
THTh MapKepH, SKi MOKa3yITh, Yl CXUJIbHA LI 0CO0a
10 TMEBHUX XBOPOO i, MOXKJIUBO, HABITh 0 MEBHUX BUIIB
COLiaJIbHOI MOBEAIHKH. XTO MOBUHEH MATH JOCTYI JI0
uiei incpopmanii? In noBuHHI NeBHI pilueHHs 0a3yBaTu-
sl Ha fIMOBIPHIH CXUJIPHOCTI MEBHOI NMOC/1iJOBHOCTI IeHa
- CTaHOBHMIIA, IO AaJIeKe Bifl CTATHCTHYHOI MEBHOCTI?
XT0 € BJIacHHKOM iHopMmauiil npo uyxke Tisio? Xiba
BOHA He € (hOPMOI HEIOTOPKAHHOCTI OCOOUCTOrO XKHUT-
Ts1? OCHOBHUM MOPYIIHAKOM Ii€i 30HH HEIOTOPKAHHOCTI
0COOHCTOrO JKHUTTS, OJHAK, HUHI € HE YPsH, a MPUBATHI
KOMIIaHil, 110 CIeLiasli3yrThes Ha 0i0JIOriYHIX AOCJTi-
JKEHHSIX.

ITepconasibuuil KOMI'OTEp i AocTyn A0 IHTepHeTy
IIBHAKO CTAKOTDh 3BHYHUMU, SIK TeJIepOH Ui TeseBi0p.
[HTEepHET MpOroJIoLIeHN!i HAOLIBIIMM TPOMALCHKHM
dopymoM, sxuii OyB Kosu-HeOyab BUHAHAEHNI, e iHLi
NOYYITh OyAb-KOT0, HE3BAXKAKUM HA HOro Marepiasib-
HUil CTaH. AJie KOJXKeH, XTO Ma€ KOMII'FoTep, MOXKe
MiATBEpPANTH, 1O HOro MOCTIHHO 3acHMarOTh HeOaKaHU-
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MU NOBIJOMJICHHAMHU Ha €JIEKTPOHHY ajpecy i 3arpoma-
IKYIOTb PEKJIAMHHMH OTOJIOIICHHSIMH HOMAIIHI CTOpiH-
K fforo cepepa. u He MOBHHHA JIFOMWHA PO3IJITIATH
CBiil KOMIT'IOTep SIK BJIACHHIl IHCTPYMEHT, Ha SIKOMY
MOXKeE MICATH 1 BiACHIATH KOHKPETHUM OJEpPXKYyBauam
TLJIBKI NMPHUBATHI NOBifOMJIEHH? XTO Ma€ MpaBso, Kpim
BJIACHUKA, BU3HAYATH, 5IKa iHpOpMallid, sKi NOBiOM-
JIeHHS 1 IpoXaHHsl OyAyTb 3 SIBJIATHCS HA €KPaHi KOM-
m’rotepa - 0akadi un HeOaxKaHi?

Huni, Ko/ amMepuKaHmi Ta iHmi Hauii B iHAyCTpiatizo-
BAHOMY CBITi FOBOPATH MPO MPaBO HA HEJOTOPKAHHICTH
0COOMCTOrO JKUTTS, BOHA MAlOTh Ha yBa3si mpaso, sKe,
Xoua i MOJKe MaTi KOHIEMHIiF0 CTOJIITHbOI JaBHOCTI,
PO3BHBAETBCS MAIKe TaK CaMo LIBHKO, SK 1 TEXHIKa,
1o oMy 3arpoxye. Jlromu cTyp6oBaHi THM, IO «BEJIHI-
Kuit Opat», SKIIO0 CKOpUCcTaTHCs Ha3Bow OpBesiyia /st
BCE3HAIOUOro ypsjy, 3HATHME HAATO Oarato mpo HUX
i BUKOPUCTOBYBAaTHME L0 iH(pOpMaLi0 iM Ha IIKOAY.
AJle HacKiJIbKI BOHM CTYpOOBaHI YpsIAOM, HACTLIBKH K
BOHH CTYpOOBaHi 3arpo3aMu HEAOTOPKAHHOCT] IXHbOIO
0COONCTOro KUTTA 3 60Ky Oi3HECy, MEANYHIX yCTAaHOB
1 3710YNHLIB, SIKI MOXYTb BUKOPUCTATH iH(OpMALito,
3i0pany B [HTEpHETI, 100 3ALIKOANTH IXHIM IHTEpECaM.

Konrpec 3podus cripodu 3axucty indopmauiiinoi
HEJO0TOPKAHHOCTI OCOOMCTOrO JKHTTS, MPUIHSBIIN HU3-
Ky 3aKOHOJABUMX aKTiB, Y TOMY YHCJi il 3aKOH Ipo
HEJIOTOPKAHHICTh OCOOHCTOrO XKHTTS B €JICKTPOHHOMY
3B’s13Ky. AJie podJieMa MOJISrae B TOMY, IO 00CsT
JOCTYMHOI iH(OpMaLii 3pOCTaE 3 MPOrPECyOUOr0 MIBU/-
KIiCTHO, HA0araTo LIBUMIIE, HIXK 3aCO0M KOHTPOJIIO Ta
peryJnoBanHs goctymy Ao Hei. CbOrofHi JOCTYNHO
TaK Oarato iHdopMauil, 10 KMIT/IMBA JIFOAUHA, Malo-
Yl TUTBKH JOCTYH A0 IHTEpHETY i HOMep comiaTbHOTO
CTpaxyBaHHSI 0COOH, MOKe 3000YTH IPO L0 OO0y
pi3Hy iH(opMamito, 30KpemMa i Ipo MOPYIIEHHS HE0
TIPaBUJT JOPOXKHBOIO PYXy, 3BIT PO KPeAUTHI omepauii,
KYMiBJIIO TOBapiB i OaraTo iHWIOro i, MPU HasBHOCTI
J0CTaTHBOI iH(pOpMallii, MOXKE HaBiTb «yKpacTu»

myOJIiYHy ineHTHUHICTD wiel ocodn. [TpaBo OyTH Hemo-
TOPKAaHHHUM, SK 1 paHille, BUCOKO HiHY€EThCS LHUBIJII30-
BAHNMH JTFOIBMH. 5K BOHM 3aXMIIATHMYTD Lie TIPaBO
B HOBOMY iH(bOpMaUiiiHOMY Billi, ILIe HE BIIOMO. m

JIITEPATYPA JU14 JJOKJIAJHIILOIO O3HAHOMJIEHHS 3 TEMOIO:
Ellen Alderman and Carolyn Kennedy, The Right to Privacy
[Ennen Enpmepmen i Kepotin Kenneni. IIpaBo Ha mpuBaTHe
xkutrsi] (New York: Knopf, 1995).
David H. Flaherty, Protecting Privacy in Surveillance
Societies [[desig I'. Marepri. 3axmncT npUBATHOrO
JKUTTSI Y TAKOHTpoJibHUX cycrijbersax] (Chapel
Hill: University of North Carolina Press, 1989).
Richard F. Hixson, Privacy in a Public Society
[Pmapﬂ ®. Hikcon. IpuBaTHicTb y myOstivHOMY CyC-
nissersi] (New York: Oxford University Press, 1987).
Philippa Strum, Privacy: The Debate in the United States
since 1945 [®isinna Crpam. [Tpusarsicts. deGatn y Cro-
syuennx [Iratax 3 1945 poky] (Fort Worth: Harcourt Brace,
1998).
Alan F. Westin, Privacy and Freedom [Asian @. Becrin. Ipu-
BarHicTb i cBodona] (New York: Athenaeum, 1968).
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noe.upa. e agqborama g.ese 3axacny,
4 4 4 4
- IMocTta nonrABKA 10 KoHctutymii CITA

e 0yJI0 CKa3aHo, IO MPO CYCIiIbCTBO

MOZKHA CY[UTH MO TOMY, SIK BOHO CTaBUTb-

¢ 10 CBOIX HailMeHII MpUBiIeiioBaHUX
rpoMajisH. A JII01H, SIKUX 3BUHYBAUYIOTb Y CKOEHHI
3JIOUNHIB, NOTPAIUIAIOTD Y LEO KATErOpiro 3a BH3HAUCH-
HIM. BoHn, iMOBIpHO, MOPYIINIIA COLiaTbHII JOTOBIp,
M030aBUBIIN iHIIMX JIFOAEH JKUTTS YH MaiiHa, TTOKaJli-
quBIM iX. | SIKINO 3BMHYBa4eHHS AiliCHO MpaBauBi, IX
NOMILIAIOTb 33 PAMKH CYCHiJIbCTBA; BOHH B OYKBaJlb-
HOMY CMICJI € «0C00aMH 1032 3aKOHOM». AJie, TepII
HIXK BIINpaBUTH JIFOAEH [0 B’SI3HMLI, OYHCTUTH BiJl HHX
CYCHIJIbCTBO UM HABiTh MO30aBUTH IX JKUTTS, MU XOUe-
MO OyTH MOBHICTIO BMEBHEHNMH B TOMY, IO BOHH BHHHI
y THX 3JIOUMHAX, Y SIKUX iX 3BHHYBauylOTb, TOOTO BHHHI
«0e3 Oyap-SIKOro OOTPYHTOBAHOT'O CYMHIBY>».

IcHyroTb [BI NpUUMHY AJIS TAKOTO 0OEPEKHOro Mif-
xony. Ilepia i HalloOYeBHAHIIIA TOJISTAE B TOMY, 10O
YHUKHYTH IIKOIM U1 0cOOH. SIKINO 3BUHYBAawyBaHIi
HE CKOFOBAB 3JIOUHHY, TOJ ¢ TOBUHHO OyTH BH3HAUEHO
yepe3 BEPXOBEHCTBO MPaBa, 100 HEBUHHUI HE OyB MOKa-
panuil. [Ipyra, He MEHLI BaKJIMBa NMPUYHUHA NOJIAraE B
TOMY, 100 HE 3aMOAiATH IKOAM CYCHiJIbCTBY i HE MOpY-
IITY NpUBLJIEIB Hapody. IIpogaxHa cucTeMa mpaBocya-
I, SIKy BHKOPHCTOBYFOTb OPTaHH BJIAJN [JI TOKapaH-
HS TIOJIITHYHHX OMOHEHTIB UM KA A03BOJISE BUHHIM
OyTu Ha BOJIi, MipUBA€ AOBIPY A0 ypSAy i CyCHisIbCTBA,
sSIKa € OCHOBOIO IE€MOKpATHYHOI AepxkKaBu. Tak camo,
K HEMOKJIIBO, 100 CYCHiJILCTBO 0yJIO BLIbHUM 03
cBo0OaN CJI0Ba YU APYKY, TaK i AEMOKpATis He MOXKe
icHyBaTH 0€3 CyHOBOI CHCTEMH, KA CIPaBEITHBO CTa-
BHTBCS [0 JIFOIEH, 3BUHYBAUEHNX y CKOEHHI 3JI0UHHY, 1
rapaHTye iM IXHi mpaBa.

Ile He o3Hauae, WO cHCTEMAa KPUMiHAILHOrO CyHOYHH-
crBa y Crnonyuennx IlltaTax nockonasa. 3aBxau icHy-
I0Tb PO301KHOCTI MiXK PEeasIbHUM Ta ifiea/IbHUM, K 1 B
Oyab-KOMY CYCIJIBCTBI. AJle KOHCTHTYUiiHI BUMOTH,
Bmimeni B [1siii i ocTiit mompaBkax, MOCTiiiHO Hara-
OYIOTH TIPO igeas i HaaloTh THM, XTO TEPEKOHAHUH, 110
[0 HUX HECNPaBeIJIMBO NOCTABH/IICS, PABO OCKAPKyBa-
TU HETaTUBHI CY[OBI PillEHHS Yy HailBUIOMY CYAi.

OckKisbKY IpU AEMOKPATII AiSJIHICTD CHCTEMH KpU-
MiHAJIBHOTO Cy[OUMHCTBA Ay’K€ BaKJINBA, MPABO HA
WBUAKKIL 1 MyO1ivuHui CydOBHH PO3IJISA CTOCYEThCS HE
TIJIBKH THX, KOTO 3BHHYBauYyIOTb y CKOEHHI 3JI0UHHY.
BoHO € mpaBoM i rpOMafICbKOCTi, IPaBOM, K€ Nepes-
Oauae, WO JIOAN MOXKYTb NMEPEBIPUTH, SIK CHCTEMA

MpALIOE, | BU3HAUNTH, UM ICHYFOTD ICTOTHI MPOOJIEMH.
binbuie Toro, 060B’SI30K Cyay MPUCSIKHUX - OCHOBHA
BiANOBIAA/IbHICTb MPOMAJISTHAHA, MOKJIUBO, ApYyra Mic-
Ji TOJIOCYBaHHs. B JKOAHOMY iHIIOMY BUMAKy MpH
BHUKOHaHHI ypsiA0BUX (DYHKUiHl MPOCTOro rpoMajsiHUHA
HE 3ampoLIYIOTh DOMOMOITH BHPILUATH, YH XTO-HEOYIb
BHHEH a00 Hi y 3JI0YHHi, Ui HECe BiH BiNOBiHAIbHICTD
3a BiAWIKOAYBAaHHS 30MTKIB y LMBIJIBHOMY TOPSIZIKY.
OGOB’530K Cydy MPHUCSKHUX MOJIATAE B HABYAHHI, T
Yac SKOro JIOAEH NPOCATh 3aCTOCOBYBATH 3aKOH, i,
OTXKe, BOHH MOBHHHI BUATHCS PO3YMITH, YNM € 3aKOH i
SK BiH BIUIUBAE HA CNPaBY, WO 1i PO3IJISOAKOTD Y IXHIl
MPHCYTHOCTI.
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Cy0 npucscrux, SKuii € HalienepeilHiuum 3acobom,
wo 3myuwye Jirodeii ynpasasmu [0epocasor), € i Hail-
edbexmueHiuum 3ac000M HABYAHH S, IX MOMY, SK NPABUIIL-
HO ynpasnsmu [Hero].

IcHye Garato acmeKTiB mpaBa Ha CpaBedJIHBHIl CYHO-
BHIl PO3IJIAH, i, XOUa B MEBHUX BHMAAKAX OHMH ACMEKT
MOZKe MaTH OiJIbllie 3HAYEHHS, HiXK IHIINMI, BCi BOHH
€ YACTHHOI Ti€l «HU3KU MPaB», 0 SIKHX MU NOCTIHHO
3BepTaemocs. I1ig yac cymoBoro po3rJisiy, HalmpHuKJaj,
BH[ CBiIYCHHS, SIKE MOXKE OYTH MPEACTABJICHO, PeryJito-
€ThCS TpaBUJIaMI UeTBEpTOi MOMPABKH, SKi BUMAraroTh,
o6 moJtinist MaJia HMOBIpHY HiACTABY [JIs NPOBEACHHS
00LIyKy B IOMi 0CO0H, a TIOTIM OfiepKasia opaep, oo
fioro mposecTu. SIKIIO MOJILIsL HE AOTPUMYETBCS LUX
KOHCTHTYUIHHNX BUMOT, TO J0Ka3H, 5IKi BOHA 3Halifie, HE
MOXKYTb OyTU BUKOPHUCTaHi Mif 4ac CyAOBOrO PO3IJISAY.
SIKIO TMOJTiist He MOMepeauTDb MiA03PIOBAHOr0 MO HOro
KOHCTUTYLiiHI TIpaBa, TO 3p00JIeHi HIM 3i3HaHHS BBaXKa-
IOTBCSI B 3aJ1i CYHOBHX 3aCifaHb FOPHONYHO HEMINCHUMI.
Ko 0co0y 3BUHYBauyHOTH Y 3[iliCHEHH] 3JI0UMHY i HE
J03BOJISAIOTD il 3BEPHYTHCS 110 JONOMOTY [0 afBOKATa,
TOJi SICHO, WO CYA HEe MOXe€ OyTH CIPaBeJIUBHM.




JlekoMy 371a€Thes, 1O BCi 1l TapaHTii HAATO CIpU-
SI0TD 3JI0YMHLEBI. BOHN 3a5BJISHOTD, 1O KMITJ/IHBHIL
a[IBOKAT 3MOKE NMPEACTABATH CIPaBy CBOr0 KJTEHTA
TaKUM YMHOM, IO BiH He Oy[e MOKapaHHuii, HaBiTh
SKIIO BHHEH. X04Ya HKOJIM i TPAIUISIOTBCS PE3OHAHCHI
BUMA/IKH, KOJIM SIBHO BHHHUX BiANOBIOaYiB BUIYCKAIOTh
Ha CBOOOJLY, HACHPABAi, SKIIO TJISHYTH HAa CUCTEMY
B LIJIOMY, BOHA Tpauoe ayxe modpe. [apanrii, sKi
BKJIIOYAIOTh IOCYIOBE PO3CJIiAyBaHHS i apewmr, 3ade3-
neuyTh Kpaiy, npodeciiiHiiy podory noJiuii. Tax
110, KOJIH BKE IMPOBOANTHCS apellT, TO A0Ka3U BHHHU
3aKOHHO 310paHo 1 IIAHCH TOTO, WO 3JI04MHLA Oyae
MOKApaHo, IOCHTh BHCOKi. AJie Lle Bce BiIOYBAEThCS
B KOHCTUTYLIiHUX paMKax, sKi peTeJIbHO PO3p0o0JIeHO
TAKUM YAHOM, 1100 OOMEKHUTH AECHOTHYHI MOBHOBAKEH-
HSl I€pKaBH.

* * *

CilyXaHHs ClpaBd B CY[i MPUCSKHUX — L, MO CYTi,
HAMaraHHs 3HaiiTH npaBgy. In crpasmi ocoda cKoima
Te, IO IHKpUMiHYe iii nepxkasa? B munysiomy 3ycnid,
CHPSIMOBAHI HA BU3HAYCHHS iCTHHH, MaJii 0araTo pi3HUX
¢opM i yacTo BKJIHOYATIH KOPCTOKI (Di3nuHi BUIPOOY-
BaHHs. COTHI POKiB TOMY, HalpUKJIaJ, 3BHHYBauyBaHHi
Mir Ou mpoiitu uepe3 izuuHi TOPTYpH 1 Jimie OJiaratu
Bora, mo6 Toii JOBIiB f0ro HeBHHYBATIiCTh. JIFOMUHY MOT-
JIM BKHHYTH Y BOHOIMY, 1100 MOOAYHTH, Ui BOHA BTO-
MAThCS (HEBHHHA), UM BUIINBE (BMHHA). | SKIIO BUSBIISA-
JIM HEBUHHOIO, TO BUTSTYBAJIH, CIIOiBAIOYNCD, 10 BOHA
e kusa. B €Bponi a1 671aropogHuX KJiaciB BaxkKKe
BUIPOOYBaHHS yacTo Ha0yBas10 (hOpMU BUIPOOYBaHHS
60eM, B SKOMY BBaxaJsocs, o bor mactb custy pykam
HEBHHHOTO, SIKMil MepeMozKe (paJIbIINBOrO OOBHHYBaUa
Yl CPABKHBOTO 3JI0UHHIIS.

Kosm came BHHHKJIA CHCTEMa PO3TJISIAY CIPABH Yy
Cy[i MPUCSIKHKX, SKY TaK BHCOKO NMOYaJIH LiHYBATH
aMepHKaHLi, HeBiAOMO. [0 HOPMAHCBKOIO 3aBOFOBAHHS
AHriii cakCOHCbKE MPaBO BUMAraso KOHKPETHOrO i
BiIOMOro OOBHHYBaua, SIKHil MyOJTYHO 3BHHYBAYyBAB
nigcyasoro. IIpoBafzKeHHs mpouecy TPOBOAUIIOCS
BIAKPHTO, i MPUCYTHICTh TPOMazN 3a0e3nevyBasia crpa-
BeA/MBicTb. HopMaHChKe 3aBOIOBaHHS 3ampoBausIo
BEJIMKE XKYpi, K€ MOXOAUJIO Bil HOPMAHCBKOIO iHCTH-
TYTY «BU3HAHHS MiJ KJIITBOIO», KoM 12 jmuapis, SKuX
00upaJsi «BU3HABAUAMU», JOCJTAKYBAJIM Pi3HI MUTAHHS,
0 CTAHOBHJIA {HTEPEC OIS HOBHX MPABHUTEJIB AHIJIII.
Jlo mux muTaHb MOTJIM BXOAWTH il TaKi, K CTaBKa OIO-
JOATKYBaHHS i peoaJibHi OBUHHOCTI BacaJia mepen
iOro BOJIOAPEM.

Yxe B 12 croJitTTi Ti, XTO MOAABAB MO30B Y NEB-
HHUX BHNAAKaX, L0 CTOCYBAJIUCS BOJIOJIHHS 3eMJICHO,
3BepTayuch y KoposiBebKHil Cyal i3 MPOXaHHAM MPO
CKJIMKQHHS BH3HABAYIB [JIS MATBEPAXKEHHS (DAKTy, MPO
SIKHMIT BOHH a00 BXKe 3HAIOTh, a00 Mi3HAKOTHCS LISIXOM
ONUTYBAHHS iHIWMX. | BEPAUKT Takoro cymy, NpUilHATHI
OJIHOT0JIOCHO, BBa2KaBCsl ocTaTouHUM. [TocTynoBo nofio-
HUM YMHOM BHPIIIYBaJIM i iHLII MUTAHHS, 11O BHHUKAJIH
B KoposiBcbkomy cymi. | rpyna Jmiapis-Bu3HaBauis
MEepeTBOPUIIACS HA KOJIETito MpucsKHUX. CrnoyaTky
YJIeHH KOJIETil NPUCSIKHUX HE TiJIbKUM BHHOCHJIH PillleH-
Hs WwoAo (akTy, aje MOTJIM BUCTYIATH i SK CBiAKH,
OCKIJIbKH BOHH [00pe 3HaJI 3BUYAl Ta MiCUEBHX

mopaeit. OgHak yxe y 15 croJiTTi cyaai cyaiB 3araib-
HOTO TPaBa OOMEXKIIH (DYHKIII MPUCAKHUX 0 €IUHOI
- BU3HAYCHHT (DAKTY, IO Oa3yeThcs HAa JOKA3ax, Mpefd-
CTaBJICHAX y CyHOBOMY NpOLECI.

Bxe HamepenonHi enoxu BiiiHn 3a He3as1€XKHICTb CITy-
XaHHS CNIPaBH B CyAi NPUCSKHUX OyJIO MPaBOM, NPHUiiHS-
TUM y KOXHiil KoJioHil. KosioHicTi BOavyasu B HboMY
OCHOBY 3axucty cBodox ocodu. Enmynn Bypke, Oputan-
CBKHIil Iep7KaBHHN iS4, MONePeKyBaB MapJIaMeHT 1o
Te, L0 aMEPUKAHCHKI KOJIOHII NIOBCTAHYTb, SKILO MET-
POTIOJTiSl HAMAraTUMEThCA OOMEKUTH CJTyXaHHS CIPaBU
B Cy/li MPHUCSIKHIX. AJie MapJIaMeHT caMe TaK i 3poOuB,
npuiiHsBuM B 1765 p. 3akou npo repdouii 30ip, nepe-
BIBLIM CYOBHI MpOLEC HaJ 0co0aMU, SKHX 3BHHYBauyBa-
JIM B KOHTpalaHzi, B aaMipasTeiicbki cymm, fe 3acimasm
MOPCBKi YMHOBHUKH 0€3 UMBIJIbHOI KOJIETii MPHCSIKHHUX.

Y ocon Hga.ue 3 npubegy
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Ane Halicy MHIWUM HOB086€0EHHIM 3 YCIX € MPUBOAC-
He PO3UUDERH S 6J1A0U aoMipanmelicokux cyoie. Y yux
cyoax nposaddicerns npoyecy 30ilicHi08as 00ur cyoos!
Kouneezis npucsoicrux yce He mana Hiskoeo i0OHOWEHH
00 nux! [lito 3axomny i 6cmanoenents axmy upiuiysas
moii camuii eOunuii cyoos.

3 yacom po3BUHYJIHCS [BA BUAU KOJIETil MPHCSKHAX,
BEJIIKE Kypi i MaJsie XKypi, sIKi BUKOHYBaJIM /IBi Pi3Hi
(pyHkuii. Besuke Xypi BU3Ha4yas10, 4d € JOCTATHI A0Ka-
3H [UI TOTO, 00 BUCYHYTH OilliiiHe 3BHHYBauCHHSI
TIIPOTH JIFONHE 32 KOHKPETHHH 3y10unH. Mase XKypi ciy-
XaJ10 akTHUHy crpaBy. [IBa XKypi BiApi3HIIHCS KiJTb-
KICTIO MPUCSIZKHUX, METOIOM [iSIJTbHOCTI i CTaHOapTaMu
TIPE/ICTABJICHHS I0Ka3iB.

Huni y Cnosyuenux IlltaTax Besmke XKypi MOxe
CKJIajaTucs ax i3 24 useHiB. BoHO MoXe CKMKaTuCs
IUTSL PO3CJTiTYBaHHS CKJIQJHOTO TIHTAHHS ab0 IPOCTO
IUISL TOTO, MO0 BH3HAYNTH, UM MEPeaBaTH 3BHHYBAUCH-
HS B Cy[. SIKINO mpuilMaeThCs PillieHHS TPO MepIie, TO
aTopHei (MOBipeHi, aJBOKATH) 3BHHYBaUCHHS NMPECTaB-
JIATD CBIAKIB, 1 KOJIErisl NPUCSKHUX MOXKE NPUIlHATH
pILLEHHS, B SIKOMY AETaJIi3ytOTbCsl 1i BUCHOBKH, 200
MOJKe 3BHHYBATHTH 0CO0Y, KOTpa, SIK BOHH BBAaJKAKOTD,
MoxKe OyTH BHHHOI Y CKO€HHI 3JounHiB. [Ipouenypn y
BEJIMKOMY Kypi IOCHTb THyuki. BoHO MOXKe ciryxaTn
NPEACTaBJICHHS JOKA3iB, SKi HE J03BOJISIOTHCS MiJ Yac
oilifiHuX CYI0BHX PO3TJISLAIB, 30KpeMa CBIAYEHHS 3
YyKUX CJIB. I floro cTaHfapT BUHECEHHS 3BHHYBaUYEHHs
€ OistbIue HMOBIPHICTIO, HiK Oe3CyMHIBHIM (DaKTOM.
SIKIO € mocTaTHI 10KasH, sIKi MEpeKOHYITDh UJICHIB
BEJIIKOTO XKYpi B TOMY, II0 0c00a MOTJIa CKOITH 3J10-
YHH, BOHH MOXYTb BUHECTH 3BHHyBaueHHs. Hadarato
BULIMI CTAHAAPT JIi€ B MaJIOMy XYpi, KOJIH ClpaBa
HApeIUTi NOTPAIIsE HA CYJOBUH PO3IJISLA.
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Ane 6 ypeeyntoeanni ii npucmocysani numanks gax-
my, KoJiu %020 00PY4eHO AKOMYCb 0OHOMY YUHOBHUKOEI,
ynepedoicericmbo i Hecnpaseonusicms OmpuMyoms O1a-
200amuuii 2pyHm: abo 6 cCmeepOICeHHi Moo, o NOGUH-
HO Gymu 008edeHUM K 008edeHe, X04a HACNPAsoi ye
He max, abo Oinbul BUHAXIOTIUBO, KOJIU 3AMOBYYIOMbBCS
neesmi 0ocmasunu, a iHWi NIOZAHAIOMBCS | BMIHIOIOMbCS,
a pewma He épaxosytomuvcs. Tomy mym 6ionogiona Kiio-
Kicmb PO3CYOTIUGUX | CNpa6edJIueUx uiieHie Koseeii npu-
CSINCHUX, GUOPAHUX 3-NOMIdC Oacambox npedCcmaeHuxie
CepedHb02o Knacy, Oy0ymv HAUKpaAWUMY OOCTIOHUKAMU
npaeou i Halkpawumu onikynamu npasocyoos. Tomy
Hasimo natieniugosiui ocobu wmany 6yoymo 06epexcHi,
W00 He ckoimu sK0e0-HehyOb HCAXIIUB02O NOPYUIEHH S
YUIXoCh NPas, KoJiu BOHU 3HAIOMb, WO aKm YmucKy
3 iXHb020 OOKY MOJfCe PO3eNA0aAMUCS T BUSHAHAMUCS
06aHAOYAMbMA HEYNEPeONCEHUMY JIHOObMU, SKUX He
NPU3HAYAIOMb adc 00 CAMO20 NOYamKy CY008020 NPo-
saoxcenns. I konu cam gpaxm 3104ury niomeepoxcero,
3aKOH, 36UMAiiHO, NOBUHeH gidwkodysamu ioeo. Omoxce,
ye 30epicacmbC s 6 pykax Jiro0et, SKi Maromy me, Wo
B0HU NOGUHHI Mamu O3 30iliCHEHH A 302aJIbHOZ0 NPAso-
Cy004., i nepewiko0Xcac 3a3ixanHsim 3 oKy enaueoeux i
bacamux zpomadsi.

3acHyBaHHS BEJIMKOIO XKYPi YacTO CHPHIMAETbCA
SK Ba’KJIMBMH 3aXHCT Bifl THpaHii. He3Baxarouu Ha
iCHyBaHHS BEJIMKOro XKypi B AHruii mwe B 12 croJir-
Ti, KopoHa morJia iHiLitoBaTH i BJacHe KpUMiHAJIbHE
nepecligyBaHHs. 3/I0BXKHBAHHS Li€H0 MPEPOraTHBOIO
NPU3BEJIO 10 HAPOAHUX NMOBCTaHb NpoTH CTOApTiB,
MmoHapxiB Yaps3a I ta Mxeiimca II B Anrnii y 17
CTOJITTI, aMEPHKAHCBKHUX KOJIOHICTIB mpoTH ['eopra
Iy 18 cronitri. B [lexapauii Hezanexnocti 1776
POKY KOJIOHICTH MEpesTiYn/IM Ti MpaBa, WO iX, SK BOHA
3a5BJISL/IU, KOPOJIb MOPYLINB, 1 cepel HUX BaKJIMBUMH
OyJi1 mpaBa 3BUHYBauyBaHUX. BOXK/i aMepHKaHCbKOI
Biiinu 3a He3aJ1eKHICTb BKa3yBasM Ha Te, WO CyAAi
CJIyKIJTH BOJTi KOPOJISL i CYAOUHHCTBO 0YJ10 (hasIbLIn-
BHM, CJIyXaHHS CIIPaB y Cy[i MPUCSKHUX BiAMIiHSJIHCS,
a CyZIOBi MPOLECH MEPEHOCHJTHCS Y BigaaJieHi micud,
- Bce 1e 0yJI0 HACMILIKOI HaJl HAaJICKHOK TPABOBOKO
npoueayporo, odiliiiHo mporoJiowmeHo0 y Besukiil xap-
Tii BisibHOCTEH. [IpuHINN, SKHil MOJISrac B TOMY, LIO
TIJIBKH HAapOf, 37€0I/IbIIOr0 Yepe3 CBOIX MPEeACTaBHI-
KiB, TOBUHEH MATH BJIaQy BCTAHOBJIFOBATH KPUMiHAJIbHI
nepecsiiayBaHHs, BTijieHo y [1’sriii monmpasui no Kow-
CTHTYLIi, SIKa TapaHTy€ CTBOPEHHS IHCTHTYTY BEJIMKOIO
Kypi. BisblicTb KOHCTUTYLIH ITATiB MarOTh NMOIOHI
N0JIOKEHHS. X04a BesMKe XKypi 0yJ10 3a00pOHEHO

y Besmxo6puranii 8 1933 poui i HaToMicTh 3BHHYBa-
YEHHS MOYaJIM FOTYBATH CYOBI UMHOBHUKH, BOHO MPO-
JOBXKYE AiATH SK aKTHBHA, XOua i HE yHiBepcasIbHa,
0COOJIHBICT AMEPHKAHCHKOI CHCTEMH KPHMiHAJIBHOTO
CYIOYHHCTBA.

Mausie Kypi CKJIaga€eThbes, SK NpaBUIIo, 3 12 uJieHiB,
ajie B AeSKHX LITaTaX iCHyIOTb MEHIL KOJIeril IpUCsLK-
HHX 3acigaTesnB. SIK i WJIeHiB BeJIMKOro Xypi, iX BHOU-
PaIOTh i3 CYKymHOCTi 3apeecTpoBanux BuOopwiB. IIpome-
OypHI BUIMOTHU O CJIYXaHHS CNPaBH B CYIi NPHCSZKHAX
JOCHTb TOYHO BH3HAYEHI 1 MOJISATAIOTh y NMPHIYLLEHHI,
110 3BHHYBAUyBaHWil HE BUHHHII, SKIIO HOrO NPOBUHA HE
J0BefieHa. 3aBAaHHs MiICYAHOrO HE MOJIATaE B TOMY,
00 JOBOAMTH, IO BiH Y/ BOHA HE BHHHI Y CKOEHHI
3JIOUNHY, & HAaBNAKH, TSrap AOBEOEHHS BHHU 3BHHYBAUY-
BAHOTO MOKJIAAAETBCSA HAa AepKaBy. | M1 HAUTSKUMX
KPUMIHAJIBHUX 3JI0YHHIB CTAaHAAPTHUM IMAXOAOM € Mif-
X «103a OOrpYHTOBAaHHM CYMHIBOM». Y cbenepasbHuX
cydax i B OLIBLIOCTI CyAiB IITATiB BUMAra€Thesl OQHOC-
TaiiHa 3rofa AJiS BUHECEHHs BEPAMKTY MPO BUHY MiCY/-
HOro. $IKINO OLIBIIICTD KOJIETil MPUCSKHUX MPOTOJIOCYE
PO HEBHHHICTD 3BHHYBAUYBAHOTO, HOTO 3BIJBHSIOTDH Bif
BiAMOBifaJIbHOCTI. AJte SIKIO Oi/IBLIICTh BU3HAE HOTO
NPOBHHY, TO L€ BCE OJHO MOXKE B Pe3yJIbTaTi MpPU3BeEC-
TH 00 (DOPMYJIFOBAHHS «CKJIafl KOJIETil MPUCSKHIX HE
MPUILIOB O OHOCTAHHOI IYMKHI» 1 10 HOBOT'O CYIOBO-
TO MPOBAIKEHHS 3 IHIIMM CKJIQOM HPHCSIKHHX.

(Dpaza «He BHHHHII, JOKH HE JOBEJEHO, IO BUHHHII»,
- e He MOpOXKHS puToprka. KOHCTUTYLilHI MOJI0XKeH-
HS 1 MpoLecyasIbHi MPaBHJIa, SIKi 3 HUX BUILUIUBAOTD,
PO3p0o0JIeHi TAKHM YMHOM, 1100 30a/IaHCOBYBATH SIBHY
nepeBary, Ky Mae fiepxKaBa y MPOTUCTOSIHHI 3 OKpe-
MM rpomansHiuHoM. Ha crapii Besmkoro xypi 3BH-
HYBAUEHHSI TIOBHHHO JOBECTH LIJIIXOM MpPEACTABJICHHS
BaroMiIIuX JOKa3iB, LIO MiACYAHHI Mir' CKOITH 3JIOYHH.
Lleii cranpgapT momiOHuiA 40 CTAaHAAPTY «HOCTATHBOI Mifi-
CTaBH», SKOTO MOBHHHA JOTPUMYBATHCS MOJILIs AJIS
OTpHUMaHHsI Opzepa Ha oOIIyK. Besmike Kypi He MyCHTb
3HATH TOYHO, UM 3BHHYBAUYBAHUII CIPABIi BUHEH, & Ui
TIJIBKI iCHY€ OOrpYyHTOBAaHA HMOBIPHICTD HOTO MPOBHHH.
(DaKkTHYHY BUHY BH3HAUA€E MaJjie XKypi.

IIpn TakoMy CyHnOBOMY PO3IJISiAi CHOYATKY BUKJIAJA€
CBOI IOKa3H 3BUHYBAYECHHS, a KOXKEH CBifIOK 3BHHYBa-
YeHHS MOXeE Mi/I/ISraTH NepeXpecHoMy JOMUTY afiBOKa-
TOM 3BHHYBauyBaHOro. JlepKaBa MOBHHHA NMPEACTABUTH
JOKa3H, OTPUMaHi 3aKOHHO, 1 HE MOXKE TPEeICTaBJIIATH
TMIEBHI BHM [OKA3iB, 30KpeMa CBITUEHHS 3 UyXKHX CJIB,
TOOTO TBEPIKEHHS, SIKi MOBHICTIO 0a3yIOTbCS HA TOMY,
IO CBIJOK UyB Bif iHIMX Jnozeil. Bisbwe Toro, Bona
HE MOXKE MOCHJIATUCS HA MHTAHHS, SIKi HE CTOCYHOTHCH
MOTOYHOTO CyHIOBOrO PO3IJISAY, HAPHKJIAM, Ha KOJIHII-
Hi po0JieMn 3BUHYBauyBaHOTO i3 3aKOHOM. Ko €
CBIfIKH, SIKi CBIUaTh MPOTH 3BHHYBAYYBAHOTO, BOHH
NOBUHHI OyTH MPUCYTHIMU B CY[i, OCKiJIbKH, BiMOBIIHO
10 Koucrurynii, 3BuHyBauyBaHuil Ma€ NPaBo HA OUHY
CTaBKY 3 THMH, XTO CBiIYUTb NMPOTH HbOro. Hanpukinui
NpEeCTaB/ICHHS 10Ka3iB 3BUHYBAYEHHS, SIKIIO 3aXHCT
BIEBHEHHI, 10 iepKaBa He 3MOrJa IOBECTH CBOK) Mpa-
BOTY, BiH MOJK€ 3BEPHYTHCS 3 KJIOMOTAHHSIM MO Te,
00 Cya y NOPSIAKY CIPOLIEHOro MPOBAIKEHHS 3HSB
3BUHYBaveHHS. Lle TpamiseTbes pifko, ajie iHKOJH
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OyBae i € HarajlyBaHHsIM JAEp2KaBi, 110 BUCYHEHHS HEOO-
TPYHTOBAHNX 3BHHYBaueHb HE y3rOMKYETDLCS i3 cymo-
BOIO CHCTEMOIO.

ITic1s HbOro 3aXMCT HABOAUTH CBOI JOKa3H, 1 CBIAKIB
3aXUCTY TaKOXK MOXKE NMEPEXPECHO JOMUTYBATH OOBH-
HyBau. Bignosigno o KoncruTywii, 3axucT Mae npaBo
Ha TMPUMYCOBHIl NPHUBIA CBiOKA, KMl MOXE 3aCBIIUUTH
HEBHHHICTb 3BHHYBauyBaHOro. 3axiCTOBI He Tpeda J0BO-
IUTH HEBHHHICTD 3BHHYBAYyBaHOrO, a TiJTbKH OOrPYHTO-
BaHUI CYMHIB LIOAO HOTO MPOBUHM.

Il cxema 3a CBOEIO MPHPOIOIO € MPOCTO OTJISLAOM, A
hakTuuHI mpouecyasIbHi HOPMHU, SIKUMH KePYEThCS CyHO-
BE IPOBAIKEHHA, NOCUTDb cKJIaaHi. Lle - omHa 3 mpuduH,
yomy KoHcTuTywist rapanTye 0cobi, 3BHHYBAUEHIN y
CKO€HHI 3JIOUNHY, PABO HA aBOKATA, SKHil OM HAZaBaB
JOMOMOT'Y B 1 3aXHCTi.
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EByno 3a0aro0 3anumanns, uu CIyXanus cnpasu 6 cyoi
NPUCSIICHUX HATIENCUMDb 00 MUX YHOAMEHMATIGHUX
npunyunie c60600u i npasocydo s, sKi eACams 8 OCHOBI
HAWUX 2POMAOSAHCOKUX | NOJMUUHUX iHCmumymisa... Mu
nepeKoraHi, WO CTLyXAHHSL CNpaegu 6 CyOi NPUC ANCHUX
dyHoamenmanvhe 0N AMEPUKAHCLKOL CIMPYKMYDPU npa-
60cy003... [lonodkcenns, o cmocyiomosCs CJIyXanHs
cnpasu 8 cyoi npucsxcrux, y goedepansriii Koncmumyyii
ma Korncmumyyii wumamy eido6pascaroms ynoamen-
maJibHe piulenns npo 30iiichenHs odiyilinux noerosa-
Jfcerb — HeOANCAHH S nepedasamu HeoOMeNHCEHi no6HoBa-
JICEHH S HAO HCUMMAM i C60000010 2POMADSIHUHA OOHOMY
¢y00i uu epyni cyooie.

SIK He MPHKPO, ajie peasibHiCTh AMEPHKAHCHKOI CUC-
TEMH KPUMIHAJIBHOTO CYIOYMHCTBA YAcTO [JaJieKa Bif
ineany. OOBUHYBaYi, JepXKaBHI 3aXUCHUKHA [aJBOKATH,
SKi O€3MJIaTHO HAAIOTH AONOMOTY HeOaraTuM 3BHHY-
BAavyBaHUM] 1 Cyaai Npu NOCTIHHOMY NEpPEeBaHTa KEHHI
Ta TMOCHIXY YacToO 3aiiMalOThCs «NEPeroBOPaMU Mpo
YKJIA[ICHHST YTOIN MPO BU3HAHHS BHHH», KOJIH 3BHHYBa-
YyBaHHil OrOIKYETbCSI BU3HATH ce0e BUHHHM B OOMiH
Ha 3MCHIUCHHIT TepMiH MOKAPaHHs, EKOHOMJISIUM TaKUM
YNHOM U1 ACPKaBH Yac i KOIITH HA MPOBEACHHS CYM0-
BOro po3rJisidy. I, He3Baxaroun Ha MpaBHJIA, CYIOBI
NPOBAKEHHS PIKO € YiTKO BiATOUEHUMH CHpaBaMH,
SKi MM 0aunMo MO TeJie0aueHHI0 Ui B KiHo. MaroTh
Miclle MJIyTaHUHA 1 3aTPUMKH, aJBOKATH HE 3aBXKIH
KPACHOMOBHI 1 HE 3aBXKM € B3ipLeM CyIOBOI MyOpoc-
Ti. AJle HaBiTh 3 yciMa LUMH MPOOJIEMaMU aMEpPUKaH-
CbKa Cy/IOBa CHCTeMa i B CBOINl ieasbHiil Teopii, i B
CBOIil iHKOJIM HEJOCKOHAJTili MPAaKTHLi HAZae 0codaMm,
SIKHX 3BHHYBAUYIOTb Y CKOEHHI 3JI0UHHY, OiJiblie

3aXUCTY, HK Oyab-iKa iHIIA cucTeMa y cBiTi. fK i Bei
CBOOOIN, MPaBO HAa CIPAaBENJIMBHI CyH - Lie CTpaBa,
SIKa PO3BHBAETHCS, 3MIHIOIOUHCH 1 MOJTMIIYOYHCh, 00
BIAMOBIIATH 3MiHAM Yy CYCIiJIbCTBI.

JlilicHO, SIKIII0O MH TOTJISTHEMO, SIK 3MIiHHJIACS CHCTe-
Ma poOOTH MPUCSKHUX 3aCifaTesliB 3 IJIMHOM 4Yacy, TO
nodaunumo, 1o ii 3MiHa B pamkax Koncruryuii 3aBxu
Hacammnepen OyJia MPAaBUJIOM, a HE BHHATKOM. Tomac
Jixeddepcon B KiHui 18 cTOMITTS 3ayBaKuB, MO «310-
POBHil [Ty31 OBAHAAUSATH YECHHUX JIOACH» [MPUCIKHUX
3acifiates1iB] MiABHILYE IIAHCH HA CMPABEAJIMBE PiLLICHHS.
Bin BogHOUac Mir Ou i 10JaTH: «IBaHAMLSATH YECHHX
OiJTHX YOJIOBIKIB, SIKi BOJIOMIIOTh MallHOM», — OCKIJIbKH
CIHCKH TpUCSIKHUX 3acigaTesiB y Cnostyuenux Illtatax
3aBKaH (POPMYBAJIHCS 3i CIHCKIB peecTpalii BHOOPLB.
A OCKIJIbKH TIPaBO T0JIOCY PO3LIMPIOBAJIOCST 3 XOHOM
icropii (muB. po3aisa 12), To po3iwmproBaucs it 000B’s13-
KH Jitofiell, SIKi paHille He DOMyCKaJICsl 0 MOBHOI ydvac-
Ti B po0oTi ypsiay i 3akony. Bepxosnuil Cyq y 1940 p.
3ayBauB: «Haiue MOHATTS TOTO, IO TaKe HAJIEXKHHI
Cy[ TPUCSIKHHAX, PO3BHBAJIOCS B FAPMOHII 3 HAIINMU
OCHOBOTIOJIOZKHIMH MOHSATTSIMH PO JEMOKpPATHYHE CYC-
NiJIbCTBO Ta MPEACTAaBHULBKMI ypsand. Lle yactuna Beta-
HOBJICHOI TpaJuUil... IO Cy MPUCSKHUX € OPraHOM,
SKHUil ICTHHHO TIPEACTABJISE TPOMAJIY».

MaiiHOBi BUMOTH [J1s Y4acTi B TPOMAJICBKHX CIpaBax
HAOYJIH TMOraHoi CJ1aBH HA CAMOMY MOYATKY aMEepHKaH-
cbkol icropii. Tak mo Bxe y 1830-x pokax XKomeH
IITAaT HE BU3HAYAB BOJIOAIHHS MAiHOM SIK IEpeayMOBY
TpaBa roJiocy 4 BUKOHAHHSA 00OB’SI3KiB NMPHCSZKHOIO
3aciparesis. Xoua ['pomMafsHCbKa BiiiHA 1 MOKiHUMIIA 3
palbcTBOM, OfIHAK JIESKi MiBCHHI IITATH HAMaraJucs
HE JIOMyCKATH YOPHOLIKipe HACEJICHHS [0 KOJIETil mpu-
CSIKHHX 3acifaTesiiB Ha pacosiil miactasi. B 1879 pomi
Bepxosuuii Cyn onpoTecTyBaB 3aKOH, NPHIHATHH B
Baxigniil Bipriuii, sKuil 3a00pOHSIB YOPHOLIKIPUM BUKO-
HYBaTH 00OB’SI3KH Y BEJIMKOMY 1 MaJiomy XKypi. Aje
OCKiJIbKH BHOOpPYHIl IEH3 TOIi BBAXKABCS MUTAHHSIM,
SK€ BUPILIYETHCS 3aKOHAMM IUTATy, KOJIMIIHI TiBACHHI
IITaTH MPUAYMYBAJIH Pi3HI XUTPOLLi, 0O M030aBATH
YOPHOLIKIpHX MpaBa rosiocy. Bonn Tpumasm ix i Ha
BiICTaHI BiJl Cydy NPUCSKHHX. SIKIIO BHOOPUI CIIHUCKH
HE BKJIHOYaJIM YOPHOLIKipHX, To He 0yJI0 iX i B pe3epsi
KOJIETii IPUCSIKHIX 3acifaTesiB.

Ane, ockinibk B 1940-1 poku nouas popmyBatucs
PyX 3a TPOMa/SHCHKI MpaBa, 3alepeyeHHs IpOTH TOro,
o0 He JOMyCKaTH YOPHOLIKIPUX [0 CY[iB MPHCSIKHHX,
3HaiIM CHiBYYTTS y (beaepasibHuX Cydax, YaCTKOBO
TOMY, 110 3MIHIOBAJIMCS ifel Ta igeasm KpaiHH CTOCOB-
HO pacy, i Ui 3MiHM BUJIMJIHCS Y BEJIMKi 3aBOPYLLEHHS
1950-x Ta 1960-X, sIKi 3peIUTO0 IPUBE/H YOPHOLIKIPHX
AMEPHUKAHLIB [0 MEPEMOTH, il BOHH OTPUMAaJIH yCi 3aKOH-
Hi npaBa B kpaiHi. Cymu G€3ynuHHO HAroJIOLIyBaJ Ml Ha
TOMY, L0 HEHOMYIUEHHsS] OKPEMHX I'PYN 10 BHKOHAHHS
000B’SI3KiB B CyAi NPUCSKHUX HE TLIbKU AUCKPUMIHA-
uiilHe MPOTH LUX IPYIH, ajie il mepelKoaxKae iM Opatu
TNOBHY Y4YacTh y BUKOHAHHI CBOiX 00OB’SI3KiB K IpoMa-
OsH, afKe mo30aBJise 0ci0, 3BUHYBAUEHNX Y CKOEHHI
3JI0UHHIB, OJHOTO 3 OCHOBOMNOJIOXKHHX aTPHOYTIB BiJIbHO-
ro CYJIOUMHCTBA — KOJIETil MPUCSKHAX, SKA 32 COLiasIb-
HUM CTaTyCOM piBHA CTaTyCOBi MifCYIHOTO.
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3a Ui poKH CyHOBI CIpaBU BHHUKAJII HE TiJIbKH B
3B’3KYy 3 THM, IO KOroch He BHOCHJIH B CIICKH MpH-
CSKHHX 3acifaTesiiB, aJie il Ha BUMOTY BiMOBifauis,
AKi 3aBJISIIH, IO HEJOMYIIEHHs MEBHIX TPYM A0 CJIyXK-
OM B Cy.i MPUCSKHKUX NMO30aBJIAJIO X HAJIEXKHOI 3aKOH-
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Konu eenuica i susnauena uacmuna cycninoecmea e
oonyckaemuc 00 6UKOHARK S PYHKYil NPUCIHCHOEO
3acioamens, mo @ pe3yabmami i0KUOArOmMbC s i3 3aJ1y
3ACiOaHb NPUCICHUX 3acioameiie SKocmi Ji00Cokol
npupodu ma Pi3HOMAHIMHICMb JIH0OCbK020 00C8i0y,
cdbepa 0ii K020 HeidoMA i, MONCTIUBO, HE30AZHEHHA.
Hewmace neobxionocmi npunyckamu, wo 6usiyuena epyna
6yOe 6i0n06iOHO eoniocysamu K Kaac, 0Jist moeo, woo
npuiimu 00 6UCHOBKY... WO ii 8UTTy4eHHS N030a6n € CY0
NPUCSICHUX NePCIeKmusy Oayuer sl IH00CLKUX 6UUHKiE,
skl MoJicymb gidiepamu recnodisaro 6axcnuey poso y
0yOb-sikili cnpasi, wWo modice 6ymu npedcmasnena.

Haii6is1p1or0 rpynot Jiropeli, BHECEHHS SIKOi y CIHC-
KH TPUCSIKHAX 3acifaTestiB 0JI0KyBaocs, Oy KiHKH.
Hagitp mics1g TOro, K BOHH OJepKaJii MPaBO r0JI0CY
B 1920 poui, iM yce 1e 3a00pOHSIOCS BHKOHAHHS
yHKUIH TPUCSKHOrO 3acimatesis Ha Till MACTaBi, WO
iXHIM OCHOBHHM O0OB’SI3KOM € TypOOTa Mpo JOMAIIHE
BOTHHLLE i BJacHy ciM’t0. HaBiTb sKII0 6 KiHKH MOTJIH
r0JIOCYBATH, CHJIbHI YO0JIOBIYI yNepeIKeHHs MPOIOBXKY-
BAJIM CTBEPHKYBATH, 1O «I'PyOi BHCJIOBJIIOBAHHS», LIO
iX KIHKH MOXYTb NOUYTH I Yac KPUMIHAJIBHOIO CyI0-
BOTO NPOBAKEHHS, MOXKYTb LIOKYBaTH IXHIO «TEHAITHY
BPa3JIUBICTb».
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Konu 6 cmanoeuwe 306cim 3MiHUnOCS, Mo Xmo cmag
Ou cmeepoxcysamu, wo Koieeis nPUcINHCHUX 3acioa-
meatié cnpasdi nPedCMasisie CyCnisibCmeo, Skujo 6 yci
YOJI06iKU HABMUCHO il CUCTEMAMUYHO He OONYCKATIUCS
00 cydy npucsoicrux? IIpasda nonseae 6 momy, wo 06i
cmami He 83a€MO3AMIHHI: epOMA0a, Wo CKNA0AEMbC
BUHSIMKO060 3 NPEOCMABHUKIE 0OHIET cmami, KapOUHATL-

HO 6i0pi3HAEMbCS 610 2poMadu, é siKiil € npeocmagHu-

Kku 060x cmameii. Heenoenuii 63aemuuii 6nnue ooHici
cmami Ha ihuky He niddaemocs moynii oyinyi... Konu
susyuaemocs 06yOb-sKa Cmamb, mo 6mpavacmscs cne-
yugbiunicmo, xapaxkmepHi pucu. Busyuenns oOwiei cmami
Hacnpagoi pobums npedCcmasHUYmeo CyCnisibCmea Merus
3HAUYWYUM Y CYOi NPUCIHCHUX.

3perroro, KiHKH 3000y NPAaBO HA MOBHY Y4acTh
y CHCTeMi MPUCSIKHUX 3acifaTesliB, i HEMae MiATBEp-
JKEHb, 110 Le 3aBAAJIO0 iM sKoi-HeOyap wKoau. Hasith
HABMAKH, L6 HAfas10 iM, SK 1 y BUNAAKY 3 yciMa rpyna-
MH, UMl IpaBa PO3IUMPHUJINCS, Kpalle BiA4yTTs BiAHOBI-
HAJIBHOCTI, IKOK CYMPOBOMKYETHCSA I'POMASIHCTBO.

* * *

CucreMy cyqly NPUCSDKHUX, K MU NEPEKOHAJIHCS,
CTBOPEHO TaKUM YMHOM, 100 HacaMMepes 3aXUIaTd
npaBa oci0, IKUX 3BHHYBAUYIOTb Y CKOEHHI 3JIOUHHIB.
Teopist moJiArae B ToMy, IO KOJIETisl MPHCSAZKHAX 3acifa-
TeJTiB-CHIBrPOMA/ISH, SKi MAIOTh TaKWil CAMUl COL{iasTb-
HUIl CTaTycC, € HAfKpaIuM Cy[Je0 NMpU BUPILICHHI BUHH
vy HeBUHHOCTI. [lo-pyre, cuctemMa cyay MpHCSKHIX
HEBI €MHa Bifl JEMOKpATii, TOMY L0 BOHA HAKJIAJa€
cepiio3Hi 000B’SI3KN Ha 0cid, KOTpi, K y KOAHOMY
IHIIOMY CEpPEfOBHILI, MOXKYTb 3PO3YMITH, SIK HPALIOE
JeMOKpaTis. AJie iCHye 1e il TPeTiil acleKT CTyXaHHs
CIpaBH B Cy[i MPUCSKHUX - YNEBHEHICTb W0l TpoMa-
O B TOMY, L0 IPaBOBa CUCTEMA IPALIOE HaJIEKHIM
YHHOM.

ul;/amw(;m,e/(';, CC%M@ P 776047&(&

womany @%W -
7950 ) pire

Hosiy cyoosux nposadaicennb, sKi nepepociu 6 Cy4acHe
KDUMIHGJIbHE CYOOUUHCMBO, 6 AHETI0-AMEPUKAHCOKOMY
npagocyodi MOACHA NPOCMENCUMU HABIMb 3a MENCAMU
HaOiiinux icmopuurux 0oKymenmis... J[ns cywacnocmi
8AICTIUBO Me, WO CYOOUUHCMEO NPOMSASOM CE020 PO3-
eumky 0ysi0 i0KpumuM 015 6CiX, Xmo X0omié 3G HUM Cno-
cmepicamu... 3 yiei HenopywHoi, Hecynepe4nugoi icmopii,
niOMPUMAHOT NPUYUHAMY, K HACMITIbKY JHC NPAGOMIPHL
Cb020OHI, SIK | 6 MURYJIUX CIMOJIIMMSX, MU NOBUHHI NPUL-
mu 00 BUCHOBKY, WO Npe3yMnyis 6i0KpUMocmi 6nacmusa
camiii npupoOi KpUMIHAJILHOEO CY008020 NPOBAOICEHK S
6i0N06IOH0 00 HAWLOT CUCMeMU NPABOCY00S.

Tepwa nonpaska é noeonanti 3 Yomuprnaoysamoro
3a00poHsE YP006i «00MedNcysamu c60600y C08a Hu
Opyky; abo npaso Jitodeii Ha c60600y 360pis, c60600y
36EpHERHSL 3 NeMUyisimu 00 6JIG0HUX OP2AaHié NPO KOM-
nexcayito 3a 3anodismy wkody». Lli vimko eapanmoeari
€60000U MAOmb CNiJIbHY OCHOGHY Memy 8 Momy, woo
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3abe3neuysamu c60000y CniIKy6anH s 3 NUMAHD, WO
cmocyromucs @yrkyionyeanns ypaoy. Oueguono, 6yno
0 6acicko eudinumu 6yOb-sKui 3 acnexmie yps0y8aHHs,
SKuil Mae OLnble 3HaYenns i eaxcausicms 05 Jrooel,
HidIC choci0, sKum 30iliCHIOEMbC S KPUMIHATIbHE CYOOYUH-
cmeo.

Kinnw npo npasa 1789 poxy 6ye npuiinsmuii na mJii
mpueanioi icmopii cyoosux npoeadicetdb, ki zinome-
muuHo 0y eidkpumumu. JJocmyn epomadcskocmi
00 cy008ux nposadxicerb Mooi 86aX4CABCS BANCTIUBUM
acnexmom camoeo npoyecy. 30ilicHeHHs npoeadAHCcens
«nepeo maxor Kinibkicmro Jit00ed, Ka BUPIUUIG 63 MU
Y HbOMY YHACMbY, 66ANACATIOCS OOHIEID 3 KHEOYIHEHHUX
nepesae GiJIbHO20 AHEJIIICbK020 KOHCHUMYYIlHOZ0
ynpaeninus». B eapanmyeanti c60600, 30kpema maxux,
sk c60000a cniosa i ceo600a Opyky, Ilepuy nonpaexy
MOXCHA MIIYMAYUMY SK 3AXUCT NPABA KOXCHOZO 6i0-
8i0yeamu cy0oei npoyecu, wWob Hadamu maKum YUHOM
3HAYEHH S, YUM OUEBUOHUM CAPAHMISM... Y KOHmeKcmi
€y006uUx npoeadiceHsb ye o3Ha4ac, wo eapanmii [lepuioi
nonpasku c60600u c106a i c60600u OpyKy, 63simi okpe-
Mo, 3a60ponsoms yps006i 30ilichoeamu npasocyo0ds
30 3auuHeHUMU 08epUMA, adxuce 60HO Y10 GIOKPUMUM
015 2pomadcvkocmi 3a00820 00 moeo, sk 6YJi0 NPuiiHs-
mo yto Ilonpaexy. « Ockinvku ¢ Ilepwiii nonpaeyi Hemae
0B03HAHHOCMIL... Y€ NOBUHHO CHPUTLMAMUCS SK 6UMO2A
SKHATUUPWIO20 OXONTIEHHSA, WO GUNJIUGAE 3 OOHO3HAUHO-
20 meKcmy, NpOYUMaKo20 6 KORMeKCmi 60J1eN00H020
CYCRiNbCMEa».

Mu ssaxcaemo, wo npaso bymu npucymmim nio uac
KPUMIHATIbHOZO0 cyOouurHcmea nepedbavaemucs Ilep-
woto nonpagxkoro; be3 c60600u bpamu yuacms y makux
NPOGAOIICERHAX, KOO JIOOU KOPUCTYBATIUCS CIOTIM-
MSMU, 6AXHCTIUBL ACHEKmU C80000U C106a MaA «C80000U
OpYKY MOJCYmb Oymu no30a6JieHi CMUCITY».

Xoua Garato Jiroeil HIKOJ B XKHUTTi HEe IPHIALYTH
Ha CyIOBHil NPOLIEC, BOHM MAKTDb MPABO HA MPUCYTHICTDH
taM. JleXTo MoXKe CKa3aTH, 10 Ii¢ HaBiTh iXHill 000-
B’S130K, OCKIJIbKH, SIKIIO MOCTiiiHa MHJIbHICTD € I[iHOK
cB0OOAM, TO TOBUHEH OYTH MOCTIiHUII HATJIS 32 THM,
o Oarato JIFOACH BBAaXKAKTh KJOUOBUM €JIEMEHTOM
OEMOKPATHYHOTO CYCHiIbCTBA.

* * *

Ha Bigminy Big iHIIMX CBOOOA HAPOMY, CJYXaHHS
CIPaBU B CyAi NPUCSKHUX OYJI0 MPeAMETOM Cepilo3HOL
KPUTHKH i BIMAarasio BceOGiuHOro gocsiimkenHs. Huni
JIFOJM BXKE HE CTBEPAKYHOTb, IO MPABO HA CJIyXaHHS
CIpaBH B CyAi MPHUCSKHUX HEOOXiAHO 3aMiHHTH Go0fio-
BHUMH BHIPOOYBAHHSMH UM 3QUAHUTH CYHOBI 3aJH, 1€
CyAsl CAMOCTIiiiHO BUHOCUTH pillieHHsI Oe3 mpaBa ix
neperJisiay. Ineas BiJIbHOrO i CIpaBefi/IMBOroO Cy10BOTO
pO3rJIAy MOJIATAE B TOMY, 1100 NEpeMorJia CrpaBeasii-
BICTb, @ KPUTUKH CTBEPAXKYIOTb, IO TEMEPILIHS CHCTE-
Ma HACTIJIbKH MepeBaHTaKeHa, O CyHOOBUil pO3rJIsia He
MoXKe OyTH CIpaBAi BiJIbHEM i CIpaBeTHBAM.

* * *

KaxyTp, 10 TenepiiHs cucteMa Mpauroe NoraHo.
ITpoBoauTbCS HAATO OaraTo CyAOBUX PO3IJIAALB, 1
BEJINKA KiJIBKICTb iX CTOCYETBCSI HE3HAUHHMX MOPYILEHD,

SKI MOXKYTb 1 MOBUHHI BUPILIYBATHCS €(DEKTHBHIIINM
cnoco6oM. I'pachikn poGoTH CyAiB MEpenoBHEHi, TaK IO
OyZKe YacTo MOXKYTb MaTH Micue 0araToMicsuHi un
HaBITb, MOXKJIMBO, 0araToOpiuHi 3aTPUMKH, MEpII HixK
3BHHYBaUY€Ha 0c00a MOTPAILISE B CY[, a, SIK KaXyTb,
3aTpUMKa B IPaBOCYAAl — BiAMOBa B mpasocyani. [ep-
JKaBHI a[IBOKATH MEPEBaHTAaKEHI POOOTOIO 1 HE MOXKYTb
HaJaBaTH CIpaBAi epeKTUBHY [OMOMOry OigHSIKaM,
SKIM BOHH CJIyXaTb. [lepKaBHi 0OBHHYBaYi, CTHKAIO-
YUCh i3 HAATO BEJIMKOI KIJIBKICTHO CYJOBUX PO3TJISAIB
1 BIICYTHICTIO JOCTAaTHBOI KiJIbKOCTi CIiBPOOITHUKIB,
BOJIIOTb YKJIAAATH YrOAU PO BU3HAHHS BUHH, LIO Yac-
TO NPU3BOAUTD A0 TOTO, IO 3BUHYBAUYyBaHHX y HETSXK-
KX 3JI04MHAX KaparoThb, & Ti, KOrO 3BUHYBAUYIOTD Y
HA0AraTo TSKYHX 3JIOUHHAX, OTPUMYIOTh MiHIMaJIbHE
TNIOKapaHHsI.

Hagitp KoM cnpaBa DOXOMUTb JO CYIOBOTO PO3IJIS-
Ay, 4 € Cy[u NPUCSKHUX CIPaBIi HAHKpALUM 3aco-
OoM Bu3HAUCHHS icTHHH? PaHilie oOrpyHTYBaHHSIM CYHy
MPUCSIKHEX OYJI0 Te, IO UJIeHH KOJIEril MPUCSKHUX
3HAIOTb OTOYEHHS, 3HAIOTH 1 MOCTPAKAAJIOrO, 1 3BHHY-
BavyBaHOr0, 3HAIOTh (PAKTH i, TAKHM UYHHOM, MOKYThb
NPUIHATH HeynepeazKeHe i cnpaBeuuBe pimeHHs. Huni
KoJterii NpuCsKHUX 3acifaTesiiB (DOPMYHOTBCS 3a CIHC-
KaMH BHOOPUIB y BHOOPYHX OKPYrax, IO 3aiiMaroTh
TJIOY B COTHI KBaAPaTHAX MHJIb, A€ MPOXKMBAIOTH
trcstyi mopei. [Ipucszxui 3acimaresti pigko 3HAIOTh 3BH-
HYBAuyBAHOT0, & SKLIO 3HAIOTh, TO e MOXKE OyTH NpH-
YHHOO BIABOAY Bifl y4acTi y ChpaBi, OCKiJIbKU MpHITycC-
Ka€eThCs, 1O 0COOMCTE 3HAIOMCTBO MOXKE HEHAJICKHO
BIUIUHYTH HA IXHE PIlICHHS. A SKINO B3STH aHTUTPACTIB-
CbKi CIIpaBU Ta 3BUHYBAUECHHS y MaHiMyJIALIsX i MIax-
paiicTBi Ha OipKi, TO UM MOJKE MEPECIUHNN TPOMAISTHIH
OIAICHO PO3YMITH €KOHOMIiYHi if OyXraJTepchki MUTAHHS,
10 CTOCYIOTHCS TaKUX CHpaB?

Uu X icHYIOTb €(DeKTHBHILII 3aCO0H yIpPaBJIiHHS
CHCTEMOI KPHMiHaJIbHOTO CydOYMHCTBA? 3pemTom, y
BeukoOpuraHii, fie 1 3apOAUIOCS CJIyXaHHs CIpaB y
CyZax MPUCSKHUX, TiJTbKH OAMH BiICOTOK LMBIJIBHOTO
CYJOUHHCTBA Ta I’SATh BiACOTKIB KPHMIiHAJIBHOTO CYIO-
YIHCTBA BHPILIYIOTH MPUCSIKHI 3acigatesi. Cynu 6e3
yJacTi MPUCSIKHUX 3aCidaTesliB, KOJM OUH CyAds 4u
KOJIETis CYAMIB CJIyXa€ CIpaBy, 3ailMalOTh MEHILE vacy,
KOIUTYIOTD JELIEBIIE i, OCKIJIbKM BOHHM BiIKPHUTI /ISt
IPOMAJChKOCTI il MOXKYTb TepersiaaaTucs anesIsuinHu-
MH CyaMH, BBaJKAKOTBCS 0aratbMa CrpaBeITHBILIIMI
il epexTuBHILIMMY. bisplie ToOro, y cmpaBax, sIKi CTO-
CYIOTbCS TSKKHX NPABOBUX NUTaHb, pajlle Cyami, HiK
3BHYaliHl rpOMasHy, Kpalle MAroTOBJIEHI AJISL TOro,
00 NpHiiMaTH PillIeHHS.

Buksikannit Takumn MipkyBaHHAMH, Y CroJtydeHnx
[MIratax Amepuxu y cepi LMBUIBHOrO 1paBa 3pOCTAE
PYyX 3a HeymnepeIKeHHil apOiTpaKHUIl PO3TJISi, KOJIH
00MIBI CTOPOHU TMOTO/KYIOTbCS BHKOHYBATH DilIEHHS
HEyNepeaKeHOl CTOPOHHBOI 0c0o0M. BBaxaeTncs, 1o
apOiTpax 3MICHIOETHCS IIBH/ALIE, OCKIJIbKH HEMa€e
3aTPUMOK, BUKJIMKAHHX MeEpPEnoBHEHNMHE Tpadhikamu
poOOTH CyZiB; BiH YeCHH i, KOJIH CTOCYEThCS Oi3Hecy,
JA€ MOJKJIUBICTb CTOPOHAM OTPUMATH PILIEHHS, SKe
0a3yeThbCsl HAa MPABUJIAX PUHKY, B SIKOMY BOHH IIPOBa-
IITh CBOKO [iSIJIBHICTD.




3pelToro, Cyau NPUCSKHIX 3BHHYBAUYyHOTbCS B
TOMY, IO BOHH MAKTb IOPE3BIiCHY CJIABY HEHa/lliHUX i
MOXKYTb ITHOPYBATH 3aKOH NpPH BHUPILIEHH] TOro, UM MaB
3BHHYBAUyBaHHil OOrPYHTOBaHi MiACTaBH 3POOUTH TE,
1o 0yJ10 3po0JIeHo, a00 K HUMU MOXKYTb MaHilyJIt0Ba-
TH BUHAXIJJIMBI aJBOKATH.

Bes 1 KpuTHKa CJIyIIHA TUIBKH YacTKOBO. AMepu-
KaHCbKA CHCTEMa KPHMIHAJIBHOTO i IHBITbHOTO CyHOYHH-
CTBa HUHI (DAKTHYHO OMUPAETHCS HA Pi3HI POPMH TPOBa-
IUKEHHs mpotecy. IcHyroTh cyan 6e3 yuacTi MpuCszKHUX
3acigaTesiiB, a TakoX apOiTpax. binbie Toro, rapHa
poboTa motilil YacTo Hafa€ TaKy KiJIbKIiCTb NEPEeKOH-
JIMBHX [O0KAa3iB, 10 3BUHYBAUyBaHi 3JI0YHHLI BU3HAKOTH
cebe¢ BHHHHMH 0e3 CJTyXaHHS CIPABH B CyMi MPHCSIKHUX.
[Mlo X mo Tak 3BaHHX MPUCSKHUX-PEHETaTiB, SKi iTHO-
PYIOTH 3aKOH 1 MPHUIIMAIOTh PILlIEHHS HAa EMOLIsIX, TO L€
BUIIA/IKOBA CJIA0KICTh CHCTEMH, 5K 0a3yeThCs 3HAUHOK
MIpOI0 Ha pilleHHSX 3BUYailHUX rpomansH. Kpim Toro,
B aMEpHUKAHCBKIil icTopii Oy/m i yacu, KO/ MaJja Micue
«BiAMIHa Cydy MPUCSKHUX», OCKIJIbKH MPUCSKHI 3acifa-
TeJT OyJIH MepeKOHaHi, o 3aKoHH Hecnpaemsi. [le
1o Biiian 32 He3as1eKHICTD MiCLEBI NPHUCSIKHI 3acifare-
JIi BiIMOBJISUIUCS] BU3HABATH BUHHUMH CBOIX CYCI[IiB,
SIKMX 3BUHYBauyBa/ll B KOHTpaOaHmi, 60 OyJiu BIEBHEHI,
IO AHTJIHCBKI TOProBeJIbHI i MOPCBKi 3aKOHH Oy
HECIPaBEIUBHMH.

Are JKBIIOBYBAaTH CJIyXaHHS CIPaBH B CY[i MPUCSIXK-
HUX y 3B’A3Ky 3 THM, IO BHHHKAIOTh BaJi B CHCTEMi,
03HAuaJI0 O 3aBJATH yapy caMoOMy JEeMOKDATHUHOMY
yIpaBiliHHIO. [[719 THX, XTO NEpPEeKOHaHUi, o IM Kpaiue
3BEPHYTHCS [0 Cydy 0e3 MPUCSKHUX UM (Y LUBIJIBHHX
crpaBax) 0 apbiTpaxy, — Iie IpaBo IXHBOTO BHOOPY.
AJie 114 0araTboX €IUHOK HAIEK0 BCTAHOBJICHHS
1XHbOI HEBUHYBATOCTI € MOCTATH Mepel KOJIETIE mpu-
CSIKHHX, SIKI MalOTh OJJHAKOBMI i3 MiICYAHUM COLiaJIb-
HUIl CTaTyC, KOJIM JIepKaBa MOBUHHA BCTAHOBHTH IHTAH-
HSl BUHI «0€3 BUHHKHEHHSI OOTDYHTOBAHUX CYMHIBIiB».

Kpurnku, SKi po3rjisfaloTh CHCTEMY CyAy HpHCSK-
HHX IIPOCTO 3 OIJIsLAY Ha il epeKTUBHICTb un Heedek-
THBHICTb, TAKOK HE PO3YMIOTb POJIi MPUCSKHUX MO32a
MUTAHHSIM BH3HAUYCHHS BUHU UM HEBHHHOCTI. 3 THM, SK
CYCHIJIbCTBO CTa€ BCE CKJIA[HIINM, 0araThox Juoei
TypOye, 4 3BUYAIHUI TPOMAMSHUH HE CTa€ BCE Bifip-
BAHIIIMM BiJ YIPABJIiHHS, UM HE BTPAUaE BiH BIAUYTTS
CHIBY4YacTi B LOAEHHOMY Hpoueci aeMokpatil. Came
TIJIbKM BUKOHAaHHS (DYHKIIH MPUCSKHOTO 3acifaresis,
0e3 ycboro iHIIOro, MEPETBOPIOE JIOANHY HA TPOMaISTHH-
Ha, BUKJIUKAE B HEl MOYYTTS BiANOBiAAJIBHOCTI il yyacTi
y 'POMAJICbKOMY KHTTI.

BinbHe 1 cnpaBedMBe CJyXaHHS CIOPaBH B CyAl MpH-
CSDKHHX, KOJIM TPHUCSKHI MAKOTbh TOH caMuil coLlia/TbHUi
craryc, o i MiACYAHUH, 3aJIMIAETHCS KPUTHYHIM Tpa-
BOM JTFOIEH, SK THX, XTO MOXKe OyTH 3BHHYBaueHHil y
CKOEHHI 3JI0UHHY, TaK i THX, XTO MOKJIMKAQHWH BCTAaHOB-
JIIoBaTH (DAKT HOro CKOEHHSL. ]
JITEPATYPA JUJ1 IOKJIAJHIIIOTO O3HAHOMJIEHHS 3 TEMOK):

Jeffrey Abramson, We the Jury: The Jury System and the Ideal of
Democracy [[T:xxeddpi AGpamcon. Mu, NpiCsIKHI: cHcTeMa Cyay
npucsKHUX Ta ineasn gemokpatii] (New York: Basic Books, 1994).
Harry Kalven, Jr., and Hans Zeisel, eds., The American Jury [I'eppi
Kanbeen monoqumii i ance 3eiicesib, peakTopn. AMepHKaHCHKHI
cyn npucsukaux] (Boston: Little, Brown and Company, 1966).
Linda K. Kerber, No Constitutional Right to be Ladies [JTinna K.
KepGep. He icHye koHcTuryuiiiHoro mpasa Oyti xinkamu] (New
York: Hill & Wang, 1998).

Godfrey D. Lehman, We the Jury: The Impact of Jurors on Our Basic
Freedoms [Condpi [. Jlexmen. Mu, npucsikui. Brums nprcsix-
HIX Ha Haii ocHoBomoJI0KHI cBoGomu] (Amherst, NY: Prometheus
Books, 1997).

Leonard W. Levy, The Palladium of Justice: Origins of Trial by Jury
[JTeonapn B. Jlesi. 3anopyka npaBocynns. Buroku cymy mpucsix-
mux] (Chicago: lvan R. Dee, 1999).
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M 3a3BHYAll BBAKAEMO CJIyXaHHS CIpa- HE TiJIbKU 3 BJIACHOTO JOCBiAy B MEpiof KOJIOHIAJIbHOL

BI B CY/i NMPUCSKHUX OJHUM i3 NpaB epu, aJie i 3 icropii BesmkoOpuraHii, sika 3 vacy mianu-

oco0u, HagaHux 1ii Ha BUMAJOK 3BUHYBa- | caHHS Beskol xapTil BijibHOCTel 1215 poky po3iumpro-
YeHHs y BuMHEHHi 3j10uuHy. Lle, 4K Mu BxKe 3’scyBaji, | Bajla BEPXOBEHCTBO IPaBa.
IHCTUTYLiiHE MPABO; BOHO HAJIEZKUTD I HAPOJOBI B LIJIO- Huni MU CXIJTbHI HAroJIoyBaTH Ha B3a€MO3B’A3KY
My, il KOXHiii 0c00i 30KpemMa. AJie CJIyXaHHS CrpaB y MpaB 3 OCOOUCTOK) CBOOOJIO), aJie HABIiTh Ti MpaBa, sSKi
Cyaax MpHUCSIKHEX, SIK 1 0yJI0 OUEBHOUM B YMOBAX HaiiOisIblIe ineHTU(IKYIOTbCS SK 1HAUBIIYa IbHI, TaKi, K
OMKTaTOPCbKHX PEXHMIB, MOXKe OyTH M030aBJIeHE npaBa 0ci0, SKUX 3BUHYBAUYHOTb Yy BUHHEHHI 3JI0UHHIB,
CMHCJTy, KOJII BOHO HE KEPYETbCS HOPMaMH, 10 3a0e3- | OJHAKOBO MalOTh 'POMA/SHCHKY OcHOBY. IIpaBa B amepu-
NEYYyTh CIPABEIIUBICTb MO0 0codu. Cya0UHHCTBO, KaHCBKIil iCTOPIl He CTBOPEHi 3 METOK 3BIJIBHEHHS 0COOU
B IKOMY CyAIS NPHIMAE HE3aKOHHO JOOYTi MOKA3H, Bl HOPM IPOMajil, HaBNAKH, BOHH iCHYXOTb 3 METOO
yn B SKOMY 3BHHYBAauyyBaHHUil HE Ma€ JOCTYNy 10 aaBO- CTIPUSIHHS BiMOBIaJIbHIl CBOOOMI, 1100 AABaTH MOXKJIH-
KaTa i 3MyLUeHHii CBiTuuTH MpoTH cede, ado XK iomy BiCTb KOKHOMY il yCiM OyTH BIJIbHUMH Bifl JECTIOTHYHOI
BIMOBJISIFOTDH y TMPUBOJI CBiJIKA 3aXHCTY, HE € CYOUMH- | Bjaad. Y cdepax BiJIbHOrO BUpakeHHs bisib mpo mpa-
CTBOM, $SIKE BiJNOBIAa€ CTAHAAPTAM HaJIEXKHOI IPaBOBOI | Ba CTBOPIOE NMPOCTIp, y SIKOMY TOJIOCH HE3rOAM MOXKYTb
npoueaypu. Asropu bisuisg npo mpasa 3HasM Opo ug i OyTH BiJIbHO IOYYTi HA KOPUCTb caMol 0coOH i Ha OJ1aro
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rpomazu. byab-sKi npaBa € 3aXUCTOM IpOMaju Bifl He3a-
KOHHOTO BTPYYaHHSI B TIOBCSIK/IGHHE JKHTTSI BCEMOTYT-
HBOTO LIEHTpasIbHOro ypsiay. Ilpasa matoTh cBodOmy SIK
rpomai, TaK i ocooi.

Illo X 10 mpaB 3BUHYBAa4YyBAaHUX, TO OCHOBHI MPHHL-
M HaJIEKHOI MPABOBOI NpoLeaypH Bu3HaueHo y KoHcTu-
Tywii, a IXHi 0COO/IMBOCTI — B 3aJ1aX 3aCigaHb MiCLEBHX,
IITaTHUX 1 (peepasIbHiIX CYAiB 3a MOHAM JIBA CTOJITTS.
baraTo 3 uux muTaHb, 30A€THCS, CTOCYHOTHCS HE3HAU-
HHX, 5K IEXTO CKa3aB OM, PyTHHHHX MPOLEMYPHHX
gertasieil. Asie, SIK 3asBUB OOHOro pasy cyanst Desikc
Opankdyprep, «iCTOpisd aMEPUKAHCHKOI CBOOOIN €
ujoHalimertie ictopiero mpoueaypu». Foro kosera no
BepxosHomy Cyny cyans Pobepr I'. [IxkekcoH moro-
OuBCS 1i 3ayBaKuB: 1O O iHIIA «HAJIeKHA MPABOBA MpPO-
neypa» He O3HaYasia, MPOLeIypHa CPABEIIUBICTD €
THM, «YOrO BOHA HEMOXHTHO BUMATrae».

Ilo € HasexxHOW MpaBoBoo npoueayporo? Moxo
IbOrO BU3HAUCHHS HEMa€e aOCOJIFOTHOI 3TrO/IH, 1 32 OCTaH-
Hi [1Ba CTOJITTS CyAH MPHILIM OO BUCHOBKY, IIO LE
(popmyJTHOBaHHS OXOIUIFOE HE TiJILKU MPOLECYasIbHi,
asie il MarepiasibHi MpaBa TAKOXK. Y HAIIOMY PO3yMiHHI
HaJIe’KHOIO TPaBOBOIO MPOLEAYporo € Te, mo KoHeTu-
TyLis, SIK Ue TJyMayaTb CyAu i MATPUMYE 3aKOHOAAB-
CTBO, CTBOPHJIA 3 METOK) 3aXHCTY LiJTICHOCTI CHCTEMH
KPUMIHAJIBHOTO cyflouuHCTBa. Lle He 03Hauae, mo y
KOKHOMY BHNAJKY OO KOKHOTO 3BHHYBAUYBAaHOTO CTaB-
JIATBCS OIHAKOBO. HaBmaku, KOXKeH 3BHHYBAavyBaHHIi,
HE3aJIeZKHO Bifl TOrO, SIKi 3BUHYBAUEHHs HOMY BUCYHY-
TO, Ma€ NPaBO Ha IEBHI MpoUeAypH, [Ki O 3ade3neunsiu
NPOBAKEHHS CIPABE/IMBOTO CyAOBOrO MPOLECY A0
KiHUS [HS BiANOBIOHO IO HOPM IpaBa, — BIAKPUTOIO i
3IifICHEHOT0 TaKUM CIOCOOOM, 00 TPOMAICHKICTh MOT-
J1a BIPHTH, LIO CHCTEMa MPALIOE HOPMAJIbHO. X0dYa e
30AETHCS MPOCTHM /151 BUKOHAHHS, OIHAK iCTOpisl Kpu-
MiHasbHOrO cygounHcTBa y Crnostyyennx Illratax Ta B
IHIIMX KpaiHaX CBiAUATB, 0 HACTPaB/i Le He TaK. Tisb-
KH B J€MOKPATHYHHUX CYCHIJIbCTBAX, YIEBHEHUX Y CBOIX
MpaBax, MOXKe PO3BHHYTHCS Taka cHCTeMa. BifichkoBa
FOCTHIIS 1HAaKIIa - 1le BUKJIMKAHO 1i crenudikoo. B mpo-
My €Ce PO3IJISIHYTO YHCJICHHI BUNAAKH, IO CTOCYOTHCS
CyAiB Yy LMBIJIbHUX CHpaBax.

* * *

[lin vac amepukancbkol BiiiHn 3a He3aJIeKHICTD
TNOHSTTS MPAB 3BHHYBAUYBAHOTO MPOrpecyBasio Habara-
TO OiJiblue, HiK Y BesmkoOpuraHii. SIKIO MOTJISIHYTH
Ha TepLi 3aKOHH WITATIB mic/is BiliHu 3a He3aJsieXKHiCTb
1776 p., Mu MOOAYMMO AMBOBHKHO CYYaCHI CIIUCKH
TpaB, 5K MICTSTb MPAaBO Ha OOrPYHTOBAHE 3BL/IbHEH-
HA M 3aCTaBY; BUJIYUCHHS 313HAHDb, 3[ifICHEHNX MO3a
CyHOM; MPaBO 3HATH, B YOMY TeOe¢ 3BHHYBAUYIOTb; 3BU-
HYBauyBaJIbHI aKTH BEJIMKOIO XKypi y BHNMAAKaXx, IIO
nepen0davaOTh CMEPTHY Kapy; CJIyXaHHS CHpaBd B CyAi
NPUCSKHUX Ta iHII, 6arato 3 sSKux 3pewToro 0yJio
BKJIOUeHO B binb npo mpasa 1791 p. Asne biuib npo
npasa g0 1920-x pokiB 3aCTOCOBYBABCS TLIbKH [0
denepabHOTO yNpaBJIiHHS, 2 KPHMIHAJIBHI CIIPaBH B
nepeBakHiil O1IBLIOCTI PO3TJIAAAINCS B CyAax IITATy
1 BIMOBIAHO [0 3aKOHY WITATy. BHAcimok mporo Ha
noyatky 20 crosirtst y CnoJtyuenux Iltarax icHyBau
OBl OKPEMi CUCTEMU KPUMIHAJIbHOIO CYJOUMHCTBA.

3 opmHoro 00Ky, He 0yJ10 BEJIMKOI KiJIbKOCTI 3/104H-
HiB (henepasbHOro piBHS (TOOTO 3JIOYNMHIB, SIKi Tidma-
JAIOTh M Aif0 3aKOHiB, mpuiiHATHX KoHrpecom), sKi
po3ciifyBasucs O HE3HAUHUMH CHIaMU (pefiepasbHuX
caTiguux i cayxasmcst 0 y deaepabHuX Cyaax 3rigHo
3 JKOpcTKUMH BuMoramu bisuis mpo npasa. bisbiue
TOTO, BITHOCHO LIBUAKO, SKIIO 3BUHYBauyBaHUil OyB
HaaTo OifHuil, 00 HAWHITH agBOKATa, Cy/ MPH3HAYAB
fIOMy OIHOTO 3 MPEeICTABHHUKIB MiCLEBOI aBOKATYpH,
o6 Toil mpeAcTaBJsB ioro inrepecu. [IpuHaiiMui Ha
(benepaIbHOMY PiBHI MOHSITTS TOrO, 1O HaJIEXKHA Mpa-
BOBA NPOLEAYpa BUMAra€ yyacTi agBoKaTa, BXe CTiliKo
BCTaHOBUJIOCS Ha moyatky 20 cTO/ITTS.

3 iHmoro 60Ky, OyJiM Cyau IITATiB, y SKHX 3JI0YHHH
wrary (Lo Managaju Mg Aito 3aKOHIB 3aKOHOMAB-

Yol BJIaAH LITAaTy) PO3C/IigyBasia MicUeBa MOJILisS Ui
TMOJTiLis WTaTy, 3BUHYBauyBaJM MiCLEBi MPOKYpPOPH

Yl MPOKYPOPH OKPYTiB LITATY B CyAax LITATY, B SKHX
3aCTOCOBYBAJINCS TIJIBKH MOJIOKEHHS MpaB, nependave-
HHX 3aKOHAMH LITATy, a He (heAepaIbHIMU 3aKOHAMU.
I cymMHOIO CTOpOHOIO crpaBu 0yJI0 Te, O B OLIBLIOCTI
ITATiB nepeadavasnocs Hedarato mpouecyasibHUX MpaB,
aJie HaBiTb THX, IO iCHYBaJIM, CTPOTrO HE AOTPUMYBAJIH-
cst. OOLIYKM YacTO MOTJIH MPOBOUTHCS O€3 Opaepa;
apelITOBAaHUX OCI0 MOTJIM 3a/IKYBaTH IiJ Yac JOMH-
TiB y moutinii 6e3 MPHCYTHOCTI afBOKaTa. SIKIIO y HUX
He 0yJ10 rpolell, o0 HAHATH aBOKATa, TOMI IXHIO
crpaBy po3cJiigyBasn 6e3 Hboro. B farathox mraTtax
3BHHYBauyBaHi HE MaJIi TPaBa BiAMOBJIATHCS [JaBaTH
CBIIUEHHS MiJ Yac CyOOBUX PO3IJISAIB, 1 SKLIO BOHHU
BHpILIYBA/IM HE JaBAaTH CBi[YCHHS, IXHS MOBUAHKA
Morsia OyTH BHKOPUCTAaHA SIK «HOKa3» IXHbOI BUHH; Y
BHUMAZKY, KOJIH IX BU3HABAJIM BUHHHMH, BOHH YacTO HE
MaJli TpaBa Ha OCKap KEHHI.

Ockinbku Crostyueni [ltatu Amepuku € cene-
PAJIBHOK) CHCTEMOLO, 3aKOHU (DeiepasIbHOrO ypsiay
BIPI3HAOTBCS BiJl 3aKOHIB IUTATIB; i HABITH 3aKOHH
pI3HUX LITATiB TaK caMoO He OfHaKoBi. B Tux ccepax,
ne Koncruryuist 4iTko He Bu3Havae ¢heepasibHOro Bep-
XOBEHCTBA, NMPAKTHKA TIIIIA LMIJIIXOM HA[aHHS LITaTaM
3HAYHOI CBOOOIM Aill y TOMY, LIO CTOCYEThCS TXHIX
CIIpaB, BKJIIOUHO il PO3CTEXKEHHS 3JI0UNHY Ta MepecJIiLy-
BaHHs 3a Hboro. [lo movatky 20 cTosiTTs (peaepasibHi
CyOM [isJld, BUXOASYN 3 MpUNyLIeHHs, mo Koncruryuis
HE HaJas1a M JKOAHOTO MpaBa Ha MeperJisij aHi mpore-
Oyp, aHi HACJIAKIB CyHOBHX po3rJiamiB y wmrati. Heod-
XiIHO 3a3HAauNTH, O B 6araTbOX IUTATAX MPOLECyasbHi
NPUHLAIN 3aXUIIAJIH MPaBa 0COOM TaK camo, K i Ha
(penepasibHOMYy piBHi. AJie iCHYBaB LIMPOKHMIl CIIEKTp
MPOLECIB: BiJ CyAOBUX PO3IJISAAIB, SKi 32 Oyab-SKHX
0OCTaBHMH BHPILIYBAJICS CMPABEO/IHBO, 10 PO3TJISAIIB,
SKi MOKHA 0YJI0 MPOCTO HA3BATH HACMILIKOK HA[ Tpa-
Bocynasm. Came vepe3 OOWH i3 TaKHX CYAOBHX PO3TJIS-
1iB (benepasibHi CyaH, 3peluTor, 3MyLIeHi Oyl BTPYTH-
THCS, 1 BiH NPOTSIFOM HACTYNHOTO MiBCTOJITTS MPUBIB
10 TIepPeBH3HAYEHHS KPUMIHAIbHOTO CYJOUMHCTBA Y
Cnostyuenux Illtatax Amepuku.
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Hagimb Haiinesuniua nir00uHa, 61a20206ir04u neped
Cunor GopmansHocmeil nyOiuHO20 36UHY8AUEHHS |
CYOOUUHCIMBA, MOICE HEe 3MOSMY 3AXUCTUMY BNACH]
dokasu y cnpaéi. Bona modice 6ymu 306cim He 30amHO0
00 nepexpecroeo 00numy ceiokie 36UHYeaUeHHs, woo
6USBUMU CYnepeHHOCH Y HeOOJIIKU IXHIX Ci04YeHb i
npomuoisimu im, iHmepnpemyoY ix HaJeHCHUM YUHOM i
npedCmasiAtouy 6J1aCHi CEI0UCHHA.

BiciM 9OpHOLIKipHX FOHAKIB («CKOTTCOOPCHKI XJIOM-
1i»), sKi OyJIM 3BUHYBAueHi y 3rBaJITYBaHHI JBOX OiTHX
niBuaT B Astabami y 1931 p., MOXKJIMBO, Oyl HE BHHHI,
ajsie B aTMocepi pacoBOro MpOTUCTOSHHS, IO MaHyBa-
Jla B MiBJEHHHX IUTaTax mig 4ac Besukoi mempecii, BoHH
HE MaJli JOCTATHIX 3HaHb 1 MOXJIMBOCTEH 3aXHCTUTHU
cebe. Bei BiciM Oysm BigmaHi M CyA, BH3HAHI BUHHIMH
1 3aCyKeHi 10 cMepTHOI Kapu Tif vac caibendiko-
BAHOTO CYIOBOTO PO3IJISAAY, IO TPHBAB MEHIIE OJHOTO
IHS. AIBOKATH, MPU3HAYEH] CYy[C0 U1 IXHBOTO 3aXHC-
TY, HIYOTO He 3pOOM/IH, TiJIbKH 3 SIBUJIICD y 3aJ1 CyAdy i
3HuK/. KOs HOBUHA TPO 1O NApoAilo Ha MPaBoCyAAs
Jocsryia MBHIYHEX Ta3eT, FPymI 60pOThOM 3a rpoMa-
ASHCBKI TpaBa HeraiHO 3rOJIOCHUTHCS HAJATH Ai€BY
FOPUMYHY OMOMOTY B OCKap KeHHI BHPOKIB 1 1OMOIJIH-
Cs MepeflaHns CpaBu y peaepasibHy CyJoBY CHCTEMY,
niiimoBum 1o Bepxosroro Cyny CIIA.
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IIpaso 6ymu eucryxanum npuHOCUIO 0 y YUCTIeHHUX
sunaokax Hebaecamo Kopucmi, SKujo 0 60HO He OXONJII06a-
JI0 npasa oymu eucyyxanum adeoxamom. Hagimo po3ym-
Ha il 0céivena 36u4aiina IOUHA He MA€E OOCMAMHIX
Hasuuok y ropucnpyoenyii uu ne mae ix e3aeani. Konu it
36UHY6AUYIOMb Y CKOEHHI 3TIOUUHY, BOHA HECIPOMONCHA 8
OCHOGHOMY BU3HAYUMYU 015 CeDe, HU 36UHY8AUYEATIHUL
akm 1puou4Ho obepynmosanuii, 4u Hi. Bona ne 3Hae npa-
68Ul npedcmaenients céid4eHb. 3anuuena 6e3 0onomoeu
adsoxama, 80HA MOJiCe ONUHUMUCS 8 CYOi Oe3 HaiexC-
HO20 36UHYB8aueHHS | OYMU 36UKY8a4EHOI0 HA Nidcmasi
HEHAJIeNCHUX 00KAa3ié uu 00KAa3ie, Ki He CIMOCYIOMbCS
cnpasu, abo e3azani nedonycmumux. lii ne eucmauae si

HABUYOK, MAK i 3HAHb OJ1 M020, W00 HATIEICHO nid2o-
myeamu 6J1ACHUI 3aXUcm, Hasimv KW 6iH y Hei 00CKO-
nanui. Iii neobxidna cnpamoeyioua pyka adeokama npu
30ifiCHen i KOJXCHO20 KPOKY Nid 4ac npoeadliceHHs npoye-
¢y npomu Hei. be3 makoi donomoeu, Hagims Ko JiH0OU-
Ha He 6UHHA, 60HA CMUKAEMbC 5L 3 Hebe3nekoro Gymu 3acy-
Ooiceroro, bo He 3HaE, 5K 008eCMU 6JIACHY HEBUHHICTD.
Axuo ye icmurHo 015 0céiveHux itooei, mo 3HAYHO Oib-
we cmocyemuc Ji00eil HeoCeiueHux i 0e3epamomuux yu
mux, y K020 Heeucokuil pisens inmesnexmy.

Cnpasa «IlaBes mpotu wraty Ajadama» mpu-
KMeTHa vepe3 aBi peui. [lo-mepie, BoHa crpsiMyBaJia
(hbenepasibhi cyan 10 BUKOHAHHS HOBOI MICii — HarJismy
3a CHCTEMOI KPHMIHAJIBHOIO CY[IOUMHCTBA y IITATax,

i 3[iICHIOBAJIN BOHM L€ Bi/IMOBIAHO O MYHKTY MPO
HaJIeXKHY NMPaBOBY mpoueaypy YoTupHaausaToi nomnpas-
KN, SIKY CIeLiaJbHO 3aCTOCOBYOTDH 10 wratiB. Hi Topi,
Hi B iHILMIl yac Micier denepasibHuX cyaiB He 0yJ10
3a0€3MeueHHsI TOro, o0 KPHUMiHaJIbHE CYJOUYHHCTBO Yy
KOXKHOMY IITaTi 0yJ10 oqHakoBuUM. Pamie, cymu Hama-
raJmicsl BU3HAYATH MiHIMAJIbHUII 3aXUCT MPaB, LIOAO
kX KoHcTuryuis BuMarae 3a0e3neyeHHs HaJIeKHOL
npaBoBoi npoueaypy. Toai, K AesKi IITaTH, HaIpH-
KJ1ag, MaroTh 1o 12 oci® y ckJiaai cymy MpHCSXKHEX, B
IHIMX 1 KiJIbKICTh MEHIUA [JIS NeBHUX BHIB CY[OBUX
po3rJisiaiB. Li BiAMIHHOCTI 103BOJISFOTHCS, BUPIILMIIN
CY/IH, HACTIJIbKH, HACKIJIBKU CYOBHH PO3IJISA 1 Cya
NPUCSKHUX JOTPUMYIOTBCS MiHIMaJIbHUX CTaHAAPTIB
CIpaBe/IMBOCTI.

Io-mpyre, 3aBasaku cnpasi [laBesia 6yJ10 BCTaHOB-
JICHO TPABUJIO, 110 Y CIpaBi MPO 3JIOUMH, 32 SKHil 3aK0-
HOM MOXKe OyTH NpPHU3HAUEHO CMEPTHY Kapy, KOHCTH-
TYLiiHO BUMAaraerbcst e()eKTHBHA JOMOMOra aJBOKATA.
Anpokati B AstabaMmi TisIbKH 3’SBUJIHCS B CY[i; BOHH
HE 3pOOHJIM HIYOrO, OO 3aXHCTHTH CBOIX KJIEHTIB, i
MPaKTUYHO MOTJIM HABITh He mpuxoauTu. He TijbKu 3Bu-
HyBauyBaHHIl MOBIUHEH MATH aABOKATA, MOCTAHOBHB CYI,
aJie aJIBOKAT NMOBHHEH HAIATH PEaJIbHY, UM, K TOBO-
PHUTBCS B CyHax, e(heKTHBHY IOPHAMYHY JONOMOTY.

Ane cyn, sxuil Bugic pieHns y cnpasi [TaBesuta, me
TBEpHO BipuB y peaepasibHy CHCTEMY i, OaKaruu po3-
IIMPHUTH BJIACHY (DYHKIUiIO HArJisiy, poOUB Le HOCHTDb
NOBUTBHO. | TIBKM Mic/Is TOrO, K CyAnl 3iTKHYJIHCA
31 CIIpaBoOO, IO HACTIJIBKU TMOCSTHYJIA HA WO CHCTEMY,
BOHHI HE 3MOIJIH irHOPYBATH MOPYLICHHS HaJIEZKHOI Mpa-
BOBOI mpouenypu. B 1936 p., HanpukJiaz, cyn nepuoi
iHCTaHUI] BiAMIHUB 3BHHYBAauYyBaJIbHi BUPOKH TPbOM
YOPHOLIKIPHM Y0JIOBIKAM, Ki IPU3HAJIUCS Y BUMHEHH]
yOUBCTBA TIJIbKU MICJIS KOPCTOKOTO MOOMTTS i Katy-
Banb. Y cnpasi «bpayn mporu wraty Miccicimi» (1936
p.) rosioBa Bepxosraoro Cyny Yapsip3 EBanc 103 3Bu-
HYBAaTHB LUTAT Yy 3MYIIYBaHHI M03PIOBAHOrO [0 3i3HAH-
HS 1 BU3HAB Lie MOPYIUCHHSIM HAJICKHOI MPABOBOI MpoLe-
nypu. KaryBaHHS «cynepevnsin CyTi CrpaBeqIMBOCTI» i
MOPYIUYBaJIH MPHHLMI, «SIKH HACTLIBKH BKOPEHHBCS Y
TPauUisiX i CBIAOMOCTI HALIOrO HApOy, WO Mae OyTH
BiHeCeHuH 10 PyHAAMEHTAJIbHUX».

I B uboMy BUMAAKy cyd He OyB rOTOBHIl 10 TOTO,
100 PO3IIMPHUTH 3aXUCT YiTKUX TapaHTiii, BU3HAUCHHX
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y bisii npo npaBa, ajie 0OrpyHTYBaB CBOE pillICHHS
MYHKTOM NP0 HAJIEXKHY MPaBoOBY mpoueaypy dorupHan-
IATOl MONpaBKH. BiH [aB 3po3ymiTH, IO MTATH MAlOTh
IIMPOKY CBOOOAY Miii 100 TOrO, SK BOHH CTPYKTYpY-
I0Tb CYIOBi po3rsisian. BoHu HaBiTh He MOBUHHI OyJH
CJIyXaTH CIPaBH B CY[i NPUCSKHUX 32 YMOBH, LIO IPU
Oynb-sIKili puiiHATIH npoLeaypi AOTPUMYOTbCS IPHHIH-
NiB CIpaBeIIMBOCTI, HEBIAMIJIBHUX Bifl HAJIEZKHOI MPABO-
BOI IIPOLEAYPH.

T e.vcba Beprabucia Cygy
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Ocxinbiu wimam modxice o0ilimucs 6e3 CyXanHus cnpa-
6u 6 CyOi NPUCSIICHUX, Ye He 03HAUAE, WO 8iH MOJCe NiD-
MiHUmu cy0oeuti po3enso opoaJieto (Cunamu npupoou,
Boorcumu cunamu). [Juba i kamieHs He MONCYMb NiOMIH -
mu micye ceioka é cyoi.

Xoua y cnpasi ITaBes1a 0yJ10 BCTAHOBJIEHO NIPABUIIO,
IO LUITATH MOBUHHI HAABATH a[BOKATA y COpaBax Mpo
3JI0UHHH, 32 SIKi MOJKe MPU3HAYATHCS CMEpTHA Kapa,
HIYOro He TOBOPHJIOCS TMPO Te, Ul Tpeda HagaBaTH agBo-
KaTa He3aMOKHIM 3BHHYBAUYBAaHIM Y CIPaBax Mpo
TSKKI KPUMIHaJIbHI 3JIOUMHH, SIKI HE TSTHYTb HAa CMep-
THy Kapy. Lle nuTanHs He BupiwmyBanocs y CrostyueHux
[Mrarax ax mo 1963 p., moku He OYyJIO PO3IJISTHYTO
OZHY 3 HAWBIOMILNX CIpaB B aMEPHKAHCBKIil icTopil
- «JIxineon npotu BaitHpaiita».

bypaaka Knapenc Epn JIxineon OyB 3acymxKeHuit
3a norpadyBanHs Oaceiiny. Ilig yac cymoBoro posrJis-
Oy BiH HE BU3HAB CBOEI BUHH i 3BEpHYBCS 10 CyAAi 3
NPOXaHHAM NP0 NPU3HAUCHHS HOMY aJBOKATa, OCKisb-
Kn OyB nepekoHanui, mo Koncruryuis Crnostydennx
[lTrariB Amepuku rapantye iomy take mpaso. Cymns
Bi/IMOBIB, 1110, BIAMOBIAHO A0 3aKOHOAABCTBA LITATy
Dropuaa, BiH He Ma€ MpaBa HA aJBOKATa B JIaHiil
cnpasi. [[XifeoH 3po0uB yce Bifl HbOTO 3aj1€XHe, 100
3aXHCTHTH ceOe, asie OyB BH3HAHMI BHHHIM, B OCHOBHO-
MY Ha MiJICTaBi HEMpSAMHUX [O0Ka3iB. Y THOPMIi BiH XO[UB
y 0i0JTIOTEeKY i IIyKaB MOKJIMBOCTEH OCKApXKHUTH CBOIO
cnpaBy, cnouatky y BepxoBHomy Cyni wraty Dyopuma
(sIKmil BiOXUJIMB HOro ameJsisiuiv), a motiM y BepxosHo-
my Cyni CIIA.

SIK BUSBUIIOCH, «amneJsisis OimHsaka» [IKigeoHa (3a
«opmoto mpo OimHicTh») npudyJia y Bepxosuuii Cyn
y PO3MaJl «peBOJIFOLIl HaJIeZKHOI MPABOBOI MPOLETYpH»
1o cynni Boppena. BepxoBunit Cyn mif KepiBHHITBOM
rosioBu Epsia Boppena came 3aiimaBcst po3riisiaom
BU3HAUEHHSI TOTO, UM MYHKT IPO HaJIEXKHY NPABOBY
npoueaypy YoTHpHAAUATOI MONPABKU BKJIOYAE i iHILI

€JIEMEHTH HaJIEXKHOI IPABOBOI NPOLEAYPH, SIKi MICTSTb-
ca y bisui npo npasa. Bepxosuuit Cyn Ha Toil yac iime
HE BH3HAYNB, YN MOBHHHO CIOM BKJIFOUYATHCS MPABO Ha
amBokara, nependauene [lloctoro mompaBkoro, a are-
Jisuist J[XKigeoHa Haasia MOXKJIMBICTh NPUHHSTH Take
piwenns. I, gk 3aBxau, Koy BepxoBuuit Cyn npuitMae
anesisuito OigHAKa, BiH MPU3HAYNB aBOKATA, W00 TOI
npencrasisaB [[Kineona. B nanomy Bumagky ue Oys
OIMH 3 HAWBIOOMIIINX afgBOKaTiB Bammurrona Aoe
Moprac, skuil mi3Hime ctas cyaaeto Bepxosnoro Cyny.
(FOpumuuni hbipmu BBaKalOTh 32 BUCOKY Y€CTb, KOJIH
Bepxosuuii Cyx 3anpouiye X HagaBaTH Taki NOCJIYTH,
HABITH SKIIO BOHH HE OTPUMAIOTH Hi LEHTA KOMIEHCALii
3a Ti THCSAYI HOJIApIB, SIKi BOHM BUTPAYarOTh HA MAro-
TOBKY CIpPaBH).

B nebarax y cymi (Doprac mepekoHaB CyAAiB, 10
CYHOBHil PO3IJISA HIKOJIM HE MOXKe OyTH [ilicCHO cripa-
BEAJIMBIM i BUMOTH MpPO HAJIEXKHY TPaBOBY MPOLEAYPY
HIKOJIM He OyAe AOTPUMAHO, SIKIIO 3BHHYBauyBaHU,
HE3aJIeZKHO BiJl IOro MaTepiaJbHOTrO CTaHy, HE MaTHMe
3MOI'H KOPUCTYBATHCSI OCJyraMi aiBoKaTa. BepxoBHuii
Cyn morozusces, i #Oro pillIeHHAM L€ OCHOBOMOJIOZKHE
npaBo 0yJI0 MOLIMPEHO Ha BCiX 0Ci0, SKHX 3BHHYBA-
YyIOTh y BUMHEHHI TSKKOro 3J0unHy. Yepes Kijbka
poxkiB Bepxosuuii Cyx nig kepiBHuuTBOM Boppena
Byprepa po3wmpuB Leii 3aXUCT HA 3BHHYBAUEHHS Y 3J10-
YHHAX, 5Ki, 32 PILIEHHSIM CYIy, MOXYTb MPH3BECTH 10
TIOPEMHOT'O YB’SI3HEHH:.
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Sxcwo 6 nenpumimnuii 3acyoxcenuii 3 Dnopudu Kna-
penrc Epn J[oicioeon ne 63s6c5 y c60iii mropemuiii kamepi
3a pyuKy i nanip, o6 ranucamu qucma y Bepxoenuii
Cyo, i sxwo 6 Bepxosnuii Cy0 He 3as0as cobi knonomy
po3ibpamucs é cymi yboeo HeaiOulighosarnozo Knono-
MAHH ceped Oe3iui pi3HOMAHIMHOT noWmu, SKY 6iH,
HAaNnesHo, OMPUMYE WOOH S, ePOMI30KA MAUIUHEDIS AMEPU-
KaHcbkoeo npasa npodoecysana 6 be3mypoomuo PyHk-
yionyeamu 1 0ai.

Aune Jlxcideon cnpaedi nanucas moeo sicma, Bepxoe-
Huti Cyo 0ocniious iioeo cnpagy, it 6yJi0 nosepHeHo HA
NO6MOPHUTL PO3eN510 3 YHACMI0 KOMNEMEHMHO20 a060Ka-
ma 3axucmy; [Joci0eona eu3ranu He6UHHUM i 361TIbHUNYU
3 mropmu nicns 080X POKié NOKAPAHKS 3G 3JI0YUH, SIKO20
6iN He CKOr08as, | MaKuM YUHOM 3MIHUECS 6€Cb KYPC ame-
PpuKarcoKoi icmopii npaea.

Postb ropucta BBaKa€eThCs LEHTPAJIBHOIO Y 3aXUCTi
npaB 0coOH, SIKYy 3BHHYBAuylOTb y BUMHEHHI 3JI0UMHY,
aJjie MOCJIyraMu I0pHCTa K TaKOro KOPUCTYBasmcs O
MaJlo, SIKOU He CYKYNHICTb KOAM(IKOBAHUX MPaB, MpU-
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3HAUEHUX ISl 3aXUCTY 3BHHYBaueHoi ocoOu. SIKi goka-
31 MOXKYTb 3aCTOCOBYBATHCS y KPUMiHAJIbHIl CrpaBi,
BU3HAYAETHCS, HAMPHKJIAJ, TIOJIOKEHHSIM TIPO 3aXICT
BiJl HE3aKOHHUX OOIIYKiB Ta ApELITiB, BCTAHOBJICHHM
YersepToro nonpaBko. TyT 3HOBY JOCBil KOJIOHICTIB
y yacu OpUTaHCbKOro MpaBJliHHA Yy 18 cTosiTTi mpuBep-
HYB JI0 LbOro yBary rpynu TBopuis Koncturyuil.

Xoua OputaHCbKE MpaBO BUMArasio Bugadi Opaepis,
o0 MmoJTilist MorJia 3AiiCHIOBATH OOLIYK y MOMELIKaH-
Hi 0cOOM, OpUTAHCHKHI KOJIOHIaIbHUI YPSA KOPUCTY-
BABCSl 3araJIbHUMH OpZEPaMH, sKi HA3UBAJIUCS PO3MO-
PSKEHHSIMHU TIPO HAKJIA[IGHHS apeluTy Ha TOBApPH, LIO
HA/IaBaJIo JO3BLJI HA OOLIYKN IPAKTHIHO BCIOMH i BCBO-
ro. [ToHATTS 3arajbHOrO OpAepa HaJIEXKHTD IO NPaB-
qinnga Tromopis B enoxy ['enpi VIII, i nporugist iioro
IMIPOKOMY 3aCTOCYBAHHIO CTajIa 3POCTATH HAa MOYATKY
18 cronitTs. Kputnku pi3ko BHCTyNasM NpOTH 3araJib-
HUX OpJEPIB SK «3HaKiB padCTBAa BCHOTO HAPOAY, IO
NiIaTh JOMIBKY KOXKHOI JIFOAMHH HeOe3mewi BTop-
THEHHS, OOIIYKY 0cO0aMI, SIKi He BiOMi BJIACHHKOBI».
Aure ypsi npofoBXKYBaB BUKOPUCTOBYBATH Lii OpAEpH, 1
BOHIH CTaJI OCHOBHHM ZKEPEJIOM CYNEepPEevHOCTeN MiXK
ypaaom Foro BesmuHoCTi Ta aMepHKAHCHKHMH KOJIO-
Hicramu. [IpoGsiemoro 3arayibHux opaepi 0yJ10 Te, 1O
iM He BHCTAyaJI0 BU3HaueHocTi. B Aurnii y 1763 poui,
HANpUKJ/1aJ, THIOBUIl OpAep, BUAAHUII MiHICTpOM, BHMa-
raB «PETEeJIBHOTO OOLIYKY» 3 METOH) BHSIBJICHHS HEBH3-
HAYEHOTO aBTOPA, APYKAps UM BHAABLS CATHPHYHOTO
Kyprasy “The North Briton” ta apemry ocoductix
nanepiB. [[{oHaiiMeHie B n’aTn THCSYaX OyAMHKIB 0yJI0
npoBeaeHo oouyky, 49 ymopeil (B 0OCHOBHOMY HEBHH-
HHX) OyJI0 apellTOBaHO i KOH(ICKOBAHO THCSAUI KHUT 1
nanepis. [Ipotnnis opaepam HadyJ1a 3HAUHOTO MOLIMPEH-
Hs B AHIJII, i e MOCTYNOBO 3MYCHJIO YpSi OOMEXKHUTH
X BUKOPHCTAHHSI.
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3aiimu ¢ 0im ir0OUHU Ha NIOCMAG] HeaU3HAUEHO20
0poepa 3 Memoo OMpUMAHHS 00Kas3ie — ye we eipuie,
HidiC icnaHcbka iHkei3uyis, [ye] 3akon, nid dicto aKoeo
J#C00eH aHeJlieyb He nobaxcas Ou JHcumu Hagims NPoms-
20M 2OOUHU.

He3Baxaiouu Ha 0OMEKEHE BHKOPUCTAHHS 3araJlb-
HUX OpAEPIB y METPOMNOJIii, BOHU 3aJIMIIAJIUCS AyXKe
TIOLIMPEHNMH B KOJIOHISIX 1 OYJIH OIHUM i3 OCHOBHHX
MyHKTIiB ckapr Ha BesmkoOpuraito. B cBoiii 3HaMeHHU-
Till MPOMOBI MPOTH PO3NOPSIXKEHb MPO HAKJIAACHHS
apewry Ha toBapu [[xkeiime Oric, usien AcamoJel
KoJIOHiaJIbHOrO MaccauyceTca, 3BUHYBauyBaB iX y
TOMY, L0 BOHH «CyNEpeYaTb OCHOBONOJIOKHUM IPUH-

LUNaM NpaBa, HEAOTOPKAHHOCTI XKuTJa... [Lle] HaitOpy-
TaJIBHIIINI IHCTPYMEHT CBABUJIBHUX MOBHOBAKEHD, IO
HaliOl/IblIe MipUBA€E aHTJHICBKY CBOOOMY, SKHIl Mic-
THTBCS B aHIJTiCbKOMY 3BOAi 3aKoHiB». [licsist Biitau
32 HE3aJICKHICTD IITATH BBEJIM B [iF0 UHCJICHHI 3aKOHH,
sIKi 00MEXYIOTb BUKOPHCTaHHSI TakKux opaepis. I xosm
JxeitMc MenicoH ckJiafaB npoekT bt mpo npasa, B
YeTBepTy mompaBKy 0yJ10 BHECEHO TMOIATIbLIe OOMEKEH-
HS HA iX BUKOPHCTAHHS.

IIlo6 opmepzxatu opaep, moiuis, BignosigHo a0 Kos-
cruryuii CIIIA, noBuHHa npeacTaBUTH 3i0paHi HEeto
JOKa3H, IO BKa3yIOTb HA KOHKPETHY 0Cc00Y, SKYy BOHH
XOYyTb apeluTyBaTH, Y MicLe, e BOHH XOUyTb IPOBEC-
i 06wyK. I ni gani Maroth 6yTH KOHKpeTHHMHI. Ocody
Tpeba Ha3BaTH MO iMEHi, a He MPOCTO JIFOAMHOW, «SIKa
MPOXKHUBAE B JaHOMY OyamHKy». [ToJtiLisi MycHTbh KOH-
KPETH3YyBaTH, L0 CAME BOHA IIYKA€ - KOHTpaOaH.y,
HapKOTHKH, 30pOk0, — @ He TiJIbKM BKa3yBaTH, L0 BOHA
X04e 3poduTH 00LIYK B AOMI Migo3proBaHoi ocodu. st
TOro, 100 OOEpPKATH TaKHil OpAep, MOJIiLis TOBHHHA
MaTH Te, o YeTBepra mompaBKa BH3HAUAE SK «IMO-
BipHY mpuunHy». lle HE € 0OCTaTOUHUM HOKa30M TOrO,
110 B NMEBHOMY [OMi CXOBAaHO KOHTpadaHmy Ui IO KOH-
KpeTHa 0coda ChpaBmi cKoija 3s104nH. Paame noJiinis
MYCHTb JIOBECTH, IO HIMOBIPHICTH TOrO, LIO JaHa 0c00a
CIpaBAi CKOL1a KOHKPETHHII HE3aKOHHHIl aKT, BHILQ,
HiX i BiACYTHICTB, i 110, IBHALIE 32 BCE, OOIIYK MPHMi-
IEHHs JAacTh MiATBEPKEHHS 3JI0YHHY, HiK HE HACTh.

Y YerBepriii nonpaBLi HIYOro He CKa3aHO MPO
Oy/b-sKe MPUMYCOBE 3aCTOCYBAHHS LMX MOJIOXKEHD.

I mporsrom GaraTbox pOKiB MOJILiS y IITATaX 4acTo
npoBoau/a pakTuuHi oOLIYKH B AOMIBKax i apewro-
ByBaJla JIIOJEH, HABITH 30BCIM 03 Opaepa UM TiJIbKH 3
OpaepoM, y SIKOMY He BKa3yBaJiacsl HMOBipHA MpHYNHA
00wyky. Cyau BUHOCHJIM PIllIEHHS MPO Te, 0 NOCAJ0Bi
ocobu eaepasibHIX MPABOOXOPOHHUX OPraHiB MOBHHHI
JOTPUMYBATHCSI BUCOKUX cTaHAApTiB Koncrurynil, 1
CTBOPHJIH TaK 3BaHE «MPABUJIO MPO BUJIYUEHHS 3 JOKa-
3iB». BiaMoBigHO 10 HHOrO KPUTEpit0 10Ka3U, OTPUMAaHi
0e3 HaJIeXKHOro opaepa, He MOXKYTb OyTH MpeaCTaBJICHI
nij1 yac cymosoro posrssiay. Koy denepasiphi cyam
po3twmpu cepy Ail «bisisg npo mpaBa» Ha WTATH,
BOHH TAaKOX 3aCTOCYBaJIi MPABUJIO MPO BUJIYYCHHS 3
JOKa3iB [0 MOJILii [TaTy Ta CyQiB MEpLIO] iHCTAHLL.
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[be3 npasuna npo eunyuenns 3 dokasie] capanmis
npomu HeoOZPYHMOBAHUX 00ULYKig 6YNA O «CTI0BECHON
dopmynoro», wo re mae HCOOHOT yinrnocmi ii He eapma
moeo, wo6 npo wnei 3eadysamu y Benukiii xapmii sisib-
nocmeii iroounu. Takodic 6e3 yvoeo npasuna ceobooa
610 6Mpy4aHH S wmanty é npueamme Jcumms 6yna 6
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Hacminbku egemepHor0 i HACMIJIbKY 8MiTI0 no36aéJie-
HOI0 8020 KOHYenmyaJibHoeo 10pa — c60600u 6i0 ycaKo-
20 epyboeo 3aco0y NpuMyco6020 OMPUMAHKS 0okasie,

- wo ne byna 6 eapma po32nady yum sucokum Cyoom
SIK npaso, wo «nepedbauacmocs KOHYenyieto keposanoi
€60000u».

Xoua mesKi KpUTUKH il BUCTYMAJIH MPOTH MPABHJIA
BIJTyYeHHS 3 OKa3iB, cyans Kapmo3o skochk ckazas
CBOIO 3HaMeHUTY hpa3y Mpo Te, IO 3aBAAKH MPaBHIY
«3JIOUMHELb Ma€ OYTH BiJIbHUM, 00 MOJILEHCHKHIT 3pO-
OuB rpy0y MOMHJIKY», iCHy€ 3arajibHa 3roja, o Le
€IMHUI 3aCi0 U1 MPUMYCOBOTO 3aCTOCYBAHHSI BUMOT
Yerseproi nompaBku. Bin 3abe3nevye Te, 10 WTAT,
Maroun BeJIMUE3Hy BJIaJy, BCe OIHO I'pA€ 3a MpaBHJIA-
MH. SIKIO BiH IBOTO HE POOMTb, TO HE MOXKE BHKOPHC-
TOBYBAaTH [OKa3H, OTPUMAHi HEBIZOMUM LLISXOM Ti[
Jac TepecsligyBaHHs 0COOW, HABITh SKIIO LS 0coda
crpaBAi BUHHA. X0ua Le MPaBUJI0 MOXKE 3[aBaTHCS
JeKOMY KpalHOIAMHU, BOHO CJIyKHTb HailBUIOMY O.1a-
ry - 3a0€3MeUeHHI0 HAaJIeKHOI MOBEAIHKN MOJTiLi.

* * *

IMependauene [MocToro monpaBKoOr MpaBO Ha AONOMO-
Iy agBoKaTa 4acTo MOB’S3yIOTb i3 THM, 11O JeSKi BUEHI
HA3MBAIOTh «BEJIMKNM npaBoM» [1’sgToi nompasku, a
came: 3a00pOHO MPUMYCY CBITUHTH Y OyOb-sKiii KpH-
MiHaJIbHIll cripaBi «mpoTi camoro cede». TToxomKeHHs
LbOro npasa Oepe CBill MOYATOK i3 3alepeyeHb NPOTH
IHKBI3UTOPCBKOTO MPOBAIKEHHS CEPEIHbOBIYHHX LEp-
KOBHUX CY[iB, a TAKOXK OpUTaHCBKUX CyAiB 30psHOI
nasaty. [{o Kinug 17 crositts npuHumn nemo tenetur
prodere seipsum - Hixto He MOkKe OyTH 3000B’sI3aHUM
3BHHYBavyBaTH ceOe - OyB MPUHATHII OPUTAHCHKUMHU
CyHaMH 3araJIbHOro IMpaBa i PO3IUMPEHUH 10 3HAYEHHS
TOro, 10 0co0a He MOBUHHA BiAMOBIAATH HA 3alUTaHHS
npo cBoi Aii. Kosionii nepefinsiy 1o JOKTpHHY SIK Yac-
THHY OTPUMAHOTO 3araJIbHOrO MpaBa, i 6arato ITaTiB
BIHCAJIH 1i B CBOI MOYATKOBI Oi/J1i mpo mpaBa. MeficoH
BKJTIOUNB 1i 10 mpoekTy bisisis mpo mpaBa sk camo
co00r0 3po3ymisy. Lle npuBisielioBaHe MPaBO MOTPAMUIIO
i CUJIbHY KPUTHKY Ha movaTky 1950-X pokiB, KoJm
CBIJIOK BiZIMOBHBCS BiANOBIAATH HA 3aMUTAHHS CEHATOpA
Mak-Kaprhi mig yac cayxanb y Komicii Konrpecy i3
PO3CJIiIyBaHHS aHTHAMEPHKAHCBKOI MIISIJIbHOCTI — KBa-
3iCYI0BOTO PO3CJIiIyBaHHS KOMYHICTHYHOI [isIJTbHOCTI
y Cnosyuenux IlItatax Amepuku, Ha MACTaBi MOX-
JIMBOTO CaMO3BHHYBaueHHs. «Bukopuctanss IT’sitoi
NONpPaBKH» M0YAJI0 ACOLIOBATHCS Y IPOMAJCBKOCTI 3
KoMmyHicTamu. KoMeHTaTOpH MpHITyCKaJsH, WO CHpaBai
He BHHHA 0co0a 0e3 BaraHb JACTh CBiTUYEHHS 1 CKaxe
MpaBay NpU PO3rJIS/i KPUMiHAJIBHEX CIIPaB M B CJTO-
unx Komicisix. [TomysisipHa mpeca apyKyBasia CTATTi PO
Te, Yl MOBHHHO OyTH 3MIiHEHO Ll KOHCTUTYLIiiHE MPaBo,
sKe, IMOBIPHO, 3aXHLIAJI0 TiIJIbKH BUHHUX OCi0.

Opnak Bepxouuil Cyn npogoBxKyBaB JOTPUMYBAaTH-
CsI WHPIIOro OavyeHHs MpOro mpasa, SIK BiH Le poOuB
3 KiHOg 19 CTOJTTTS, KOJIH BU3HAYMB, IO MEPEBAKHE
NPaBoO He 3aiiMaTHCS CaMO3BUHYBAYCHHSIM MYCHTb OyTH
3aCTOCOBAHO 10 Oyab-SIKOI KPUMIHAJIBHOI CIpaBH, a
TaKOX JI0 LUMBIJIBHUX CIpaB, KOJIM CBITUECHHS Mi3Hille

MOXYTb OyTU BUKOPUCTaHI B CJIyXaHHSIX KpHMiHAJIb-
HUX crpas. Lleil npuBineii He a6comotrnil. Ocodn He
MOXKYTb BiIMOBUTHCS Bifl 3HATTS BiIOWTKIB MaJIbLiB,
aHAJII3IB KPOBI, 3aMIACY T0JIOCY UM iHIMX (Di3HYHHX
napameTpiB ab0o MPOXOIKEHHS MEePeBipOK HA IHTOKCHKA-
11it0, HABITD SKINO BCE LE CIPALIOE NPOTU HUX. AJe Mif
yac CyJOBOIO PO3IJIsAy 3BHHYBauyBaHHUil Mae MPaBo
MOBYATH, 1 OyJb-sKUil HECIPUAT/IMBUI KOMEHTAp MOB-
YaHKH 3BHHYBAUYBAHOTO, UM TO 3 OOKY CYA.i, 9 TO 3
00Ky MpPOKYpopa, MOPYLIYE KOHCTUTYLiiHUI MPUBIJICH.
* *

Xoua 3BUHYBaueHy 0CO0Yy HE MOXKYTb 3MYIIyBaTU
JaBATH CBIJUEHHS, BiH UM BOHA MOXKeE J0OPOBLJIBHO
3pOOUTH 3i3HAHHS, i TaKe 3i3HAHHS MOXKE BHKOPHCTOBY-
BaTHCh SK A0Ka3. Hacmpaai B 6arathoX KpHMiHAJbHUX
CIpaBax, L0 € HACJIAKOM MOPUBY MPUCTPACTI UM [ii
HAPKOTHKIB, KOJIM IPABONOPYIUHUK HE € PELUINBICTOM,
NiI03proBaHuii oxoue fae 3izHaHHA. Crape npaBuJIo
3araJIbHOro MpaBa MPOTH 3i3HaHb, OTPUMAHNX T TOPTY-
PaMH, MOrpo3aMH, CIOHYKAHHSIME Ui OOILSTHKAMH, 0YJ10
MiATBEPKEHE MOBTOPHO SIK YaCTHHA KOHCTUTYLIHHOTO
npaBa Bepxosaum Cypmom y 1884 poui. B HOBiTHI wacw,
HE3BAKAKOUN HAa «UEPBOHY 3arpo3y» 1950-x pokis, Bep-
xoBHUHl Cyq NPOJOBXKYBaB AETasli3yBaTH KPHUTEpil, SKu-
MHI Ma€ KepyBaTuCs MOJILis MpH BUKOHAHHI CBOIX 000-
B’43KiB, JOTPUMYHOUNCH CTPYKTYpH bisuid mpo mpasa.

Cyn Haros10cuB Ha TOMY, IO 3i3HAHHS MOBHHHO
OyTn HOOPOBIJIBHIM, @ HE PE3yJIbTATOM (Di3UYHOro
HACHJIbCTBA Yl TNCHXOJIOTIUHOI KOpcToKoCTi. [ToTiM
Bepxosnuii Cyn nos’s3as npusiseil I1’sToi nonpasku 3
IIPaBOM Ha JOMOMOTrY afBoKaTa, nepegoaueroro Iloc-
TOO MOMPABKO, Ha Tiil MiACTaBI, IO 3i3HAHHS 3BHHYBa-
YyBaHOTO MOJKE JOMYCKATHCS TiJIbKHM TCJIS TOro, KOJIH
[IOMy CIOYATKy MOBiAOMJIATH MPO HOro mpasa, B TOMY
YHCJIi PO MpaBo 30epiraTH MOBYAHKY i HE TOBOPUTH
HIYOro, 10 HOro AMCKPEIUTYE.
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Hawa Korncmumyyis nioeooums 6anaHc Ha Kopucmy
npas 36uHyeaxyearoeo, wob iozo adsoxam mie iomy
nopaoumu CKOpUCMamuc s npUgLIeEM npomy. camo36u-
HyéauenHs... Kooua cucmema, eapma moeo, oo i
30epicaniu, He NOBUHHA OO AMUCS, WO, KO 36UHY8AYY-
8GHOMY 00360J151Mb 36EPHYMUCS. NO OONOMOZY 00 CE020
adeoxama, i yceidomums yi npasa i Cmare HUMU KOPUC-
myeamucsi. SIKujo KopucmyearH s KOHCUmMyyilHumu
NPasamy nepeukooxcamume egpekmueHocmi cucmemu
npaso3acmocy6arnts, mooi ys cucmema Mae Hao36uyaii-
HO cepilio3ty 6a0y.
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[izniwe, y 1966 p., Bepxouuii Cya BuHic pilleHHs
y cnpasi «Mipasga npotu wTaTy Api3oHa», K€ CTaJIo
npeueneHToM. Tlomiuist i cyaum HUXKYOI iHCTaHMIT XOTi/IH
YiTKOrO TPaBHJIA, 3a JOMNOMOrOI0 SKOr0 BOHH MOTJIH O

BHU3HAYATH, Y1 JOTPUMAHO BCiX KOHCTHTyLliﬁHHX BUMOT.

Y cnpasi Mipauau Bepxosnuii Cyn ccopmysttoBas
AJIS HUX TaKe NpaBujo. Sk 3asBuB rojiosa BepxoBHo-
ro Cyny Boppen, ocobi, ska nepedyBae Mg apemToM,
TMOBUHHO OYTH YiTKO il HEABO3HAYHO MOBiZOMJICHO MPO
il KOHCTHTYIIiiHE MpaBO 30epiraTH MOBYAHKY i Mpo Te,
10 BCe, CKa3aHe B Ieil yac, MoxKe OyTH BHKOPHCTaHe
IpOTH Hei Mmi3Hiwe y cyai. Kpim Toro, mosineiicbki
MYCSTb NOBIIOMUTH MiJO3PIOBAHOMY NP0 HOro mpaBo

Ha O0moOMOry aaBokarta i npo T€, 10, KOJIM Yy HbOT'0 4u

y Hei HeMae rpoueii, o0 HafHATH aBOKaTa, TO HOro
3a0€3MeunTh AepxKaBa. SIKIIO MOJTLisl TPOAOB-
KY€ JOMUTYBATH MiJO3PHOBAHOTO 03
MPUCYTHOCTI a[BOKATA, MONEPESINB 0JI0-

Ba Bepxosuoro Cyny, To «Ha ypsai

JIEKUTh BaXkKKHI TATAp JOBEICHHS

TOrO, 110 3BUHYBAYyBaHMUil CBIIOMO 1}
1 pO3Cy/I/IMBO BiZIMOBHBCS Bifl NPUBI- : -
JICK0 HE CBIUUTH MPOTH cede i Big =

npaBa Ha aJgBOKaTa». '

Pimenns y cnpasi Mipanayu BUKJIUKaJIO 3JIMBY KpUTHU-
kn Bepxosroro Cyny 3a fioro BraBaHe MOTYpaHHS 3J10-
YHHIAM, aJie AyZKe MIBIAKO OCHOBOMOJIOXKHA OOrPYHTO-
BaHicTb «Mipanau» cTasa 3po3ymisioro. [IporpecusHimi
NOJTUEHChKi BiTIIKK B KpaiHi He3a0apoM OroJI0CHIIH,
IJ0 BOHU AOTPUMYIOTbCSI MOAIOHOI MPaKTHKU BXE POKa-
MH 1 0 Le He MiiipBaJIo IXHIO ePEeKTHBHICTb y PO3CJIi-
AyBaHHI UM PO3KPUTTI 3JI0UMHIB. 3/I0YHMHLI, SKi XOTLIM
3i3HATHCS Y CKOEHHI 3JI0UNHY, 3i3HABaJHCSI B Oy[Ib-SIKO-
My BHNAAKy. B iHLIMX cuTyauisix BiACYTHICTb 3i3HaHHS

MpOCTO BiMarasa eheKTHBHIILOI poOOTH

M‘ noJinii, o6 3HallTH i mepenaTu cymy

BHHHOI'O. H.[O 2K [0 3BUHYBA4€Hb Yy

) .

#lm % [ TOMY, IO e PIllEHHS CHPHAJIO 37I0-
f-.i YHHHOCTI, FeHepasIbHUi NpoKypop Pam-
= ceil Kylapk nosicHUB, 110 «persiaMeHT
- ] Cyay HE € MPUYNHOK 3JIOUHHY».

bararo npokypopi norogusucs 3
M. OfuH i3 HEX NPOKOMEHTYBAB,

CYHOBHX piLlIeHb i CyJ0YHHCTBA
MaroTh TaKuil camMuil BIUJIUB Ha
PiBEHb 3JIOUMHHOCTI, SIK acmipuH
- Ha MyXJITHY MO3KY».
- Bepxosnuii Cyn i Koncruryuis
. T, MOXKYTb 3pOOUTH HeOarato, SKILIO
JOIMHA CKOiMa 3J10unH. IxHs
CTYpOOBAHICTh 1 CTYpOOBaHICTH
CYCIIJIBCTBA TOJISTAE B TOMY,
10 KOJIH MOJILis 3aTpUMY€E
II|I TiJ03POBAHOT0, TO LI JIFOHHY
HE MOXKE OyTU BiAIPaBJICHO
5 B TIOPMY YH 3aCYIKEHO
10 cTpati 0e3 HaJIeXKHOI
MPaBOBOI TPOLETYPH.
[TonepenKeHHs 37104HHY
€ CIIPABOIO 3aKOHO-
JaBUoOl il BUKOHABYOI
FiJIOK BJIaau, SKi
NpHUiMAarOTh 3aKOHH 1
HECYTh TOBHY BiJINOBIi-
JaJIbHICTD 3a X MpaBo-
3acrocyBanHs. Aje y Cro-
sydennx IltaTax Amepuku
BOHM TOBHHHI BTIJIFOBATH L€
B paMKax, Bu3HaueHux Kos-
| crutymier. OCKiJIbKH TBOp-
| ui Koncruryuii Hagro nodpe
| 3HaJTH, SIK CYOH MOXYTb OyTH
3iMCOBaHi BIACTOTIOOHIM MOHAD-
XOM, BOHHI 3POOIJIA BCE MOXKJIH-
Be, 00 HAOATH CydaM MOBHY
HE3aJIEXKHICTD y TJIyMayveHHi i
3aCTOCYBAHHI 3aKOHY.
T ocKisIbKH BOHH 3HAJTH, SIK
KpUMiHAJIbHE MPABO MOXKE OyTH
BUKOPHCTAHE TS MepecIiay-
BaHHS MOJIITHYHHX OMOHEHTIB
PEeKHUMY, BOHH TIPUIHSITH JOJIe-
HOCHE pilleHHS. BOHU He TiJIbKH
3a0e3nmeunsn 0codaM, SIKMX 3BUHYBAUYIOTb y CKOEHHI

:{: “v— ! 1o «3Minn B NpPaKTHLI BUHECEHHS
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3JI0UHHY, TaKy CYKYNHIiCTb MPaB, sIKi CTAHOBJISTH
HAJIEZKHY MPABOBY MPOLEypPY, 30KpeMa CHpaBeaJIMBHI i
IIBUAKHI CYHIOBHH PO3TJISA MPEACTABHUKAMI OHHOTO 3i
3BHHYBAYCHHMH COLIiaJIbHOTO CTATYCY, aJie BOHU HAMOJIs-
rajii Ha TOMY, L0 LiJla CUCTEMa MOBHHHA 0a3yBaTHCS
Ha TPUMYLLEHHI, 0 0c00a, SKY 3BUHYBAUYYIOTb y CKOEH-
Hi 3J104HMHY, BBaXKAETHCS HEBHHHOK [OTH, IOKH He Oyne
IOBeeHo 11 mpoBHHY Oe3 TiHi cyMHiBY. B memokpartnu-
HOMY CYCIIJIbCTBi JKO[HA 0C00a He MOBHHHA IOBOINTH,
[0 BOHA HE BHHHA, KOJIH 1i 3BUHYBAYYIOTh Y CKO€HHI
3JI04MHY. A HaBIAKH, TSArap JOBEICHHS BUHHU JIEXKUThb
HA IEpKaBi, i LI TOBUHHO POOWTUCS MEPEKOHJIUBO.

Un yHHKHE [EXTO i3 3JI0YMHLIB MPAaBOCYAAS TOMY,
10 BOHH CXOBAJIM CJIAM CBOIX 3JIOUMHIB 1 MOJILIS HE
MoOXKe BifKpuTu cnpaBy npotu Hux? Tak, i ue uina, gKy
MH TJTATHMO 32 CHCTEMY, IO HATOJISTAE HA HaJIEXKHIN
npaBoBiil mpoueaypi. Okpemi BUnagku Ge3KapHOCTI
MOXKYTb TPAIJISTHCD, aJie HAllla METa MOJISAra€e B 3a0e3-
TNEYEHHI TOro, 100 HEBHHHA JIOMHA He OyJla MoKapaHa
nomiJIKoBo. CucreMa He JOCKOHAJsa, ajie il igeasm
BH3HAUaJIbHI. HastesKHa mpaBoBa mpoueaypa B AeMOKpa-
THYHOMY CYCHIiJIbCTBI MOBUHHA OYTH UAMOCH OiJIBLLINM,
HiXK MpocTolo (hpa3oro, SKIIO NpaBa HAPOAY MAKTh
OyTH 3aXHILCHI.

JHUTEPATYPA J1715 JOKJAJHIILIOTO O3HAHOMJIEHHS 3 TEMOIO:

David J. Bodenhamer, Fair Trial: Rights of the Accused in American
History [desin dxeii Bonenramep. Yechuii cyn. IpaBa 3BuHyBave-
Hix B amepukancokiil icropii] (New York: Oxford University Press,
1992).

Jacob W. Landynski, Search and Seizure and the Supreme Court
[Mxeiiko6 B. JIangnucki. OOwmyk i KoHbickauis ta Bepxoruii
Cyn] (Baltimore: Johns Hopkins University Press, 1966).

Leonard W. Levy, Origins of the Fifth Amendment [Jleonapa B.
Jlesi. Buroku IT’sroi nonpasku] (New York: Oxford University
Press, 1968).

Anthony Lewis, Gideon’s Trumpet [ExToni JTtoic. Cypma [Ixigeo-
na] (New York: Random House, 1964).

Melvin I. Urofsky, The Continuity of Change: The Supreme Court
and Individual Liberties, 1953-1986 [Meusin I. ¥Ypodecki. Tpusa-
Jsiictp 3Minn. Bepxosuii cyn Ta ocoGucti ceodomu] (Belmont, CA:
Wadsworth Press, 1989).

Samuel Walker, Popular Justice: A History of American Criminal
Justice [Cemroest Bosikep. Ilomysispre npaBocymns. Icropist amepn-
KaHcbKoro kpuminasissoro npasocyaus] (New York: Oxford Univer-
sity Press, 1980).
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- IT’ata nionPABKA 10 KoHctutynni CIIA

aBa MPUBATHOI BJIACHOCTI Oaratbom

JIOMSIM 3[AFOTBCST ApXAiYHAM TOHSTTSIM,

PeJIKTOM yYacy, sKHil JaBHO MHHYB, KOJIH
cTaryc ocoOM BH3HAUABCS MAiHOM, SIKHM BOHA BOJIOMi-
Ja. B Ty enoxy GiJiblie MaiiHa Has1eKasl0 He3HAuHiil yac-
THHI HACEJICHHS, a MPABO BJIACHOCTI [IaBAJIO iM HE Tijb-
K1 6araTcTBo i couialbHe CTAHOBHLIE, aJji¢ MOJITHYHY
ii exonoMiuHy BJiagy. Lle Haragye uac, KOs OLIBIIICTD
HAPOIYy BOJIOMITA HE3HAYHHM MaiiHOM a00 He MaJsia ioro
30BciM. 2KiHKH, HAPUKJIaJ1, BTPAYasl KOHTPOJIb HA
Oy[b-SIKHM MaiHOM, sIK€ BOHM MaJlH, KOJIH BUXONJIH
3aMixX, - i, OTXKe, ypsa i CYCIIbCTBO NepedyBasi mif
KOHTPOJIEM HE3HA4HOI es1iTH. bisbwicTh i3 Hac Hapasia O
nepeBary Cy4yacHiil CHTyalii, KOJIM BJIACHICTb PO3MOALIe-
Ha 3HAYHO LUIMpILE, KOJIM JIOON HAOyBAKOTH CYCHiJIBHOTO
CTaTycy Ha MiACTaBi CBOIX JOCSATHEHb, a HE JIMIIe Oarat-
CTBA, KOJI KiHKH BJKE€ HE CKYTI 3aCTapiIMMH MOHATTS-
MIH 1 KOJIH TIPaBO I'0JIOCY OCTYIHE BCIM, a HE TiJIbKH
3€MJICBJIACHUKAM.

Aute mpaBo BOJIOAITH iI KOPUCTYBATHCS BJIACHICTIO
3aBKM 0yJ10 BaKJIMBOK YaCTHHOKO MpaB Haponmy. Ilig
vyac Koncruryuiitnoro konsenty y ®inanesbdii, Kosm
OyJi0 ckaneHo mpoekT Koneruryuii, [xkon Patiemx
3 [liBgenHoi KapoJiivu Haragas feJieratam mpo Te,

1[0 «BJIACHICTb €, OE3CYMHIBHO, OCHOBHUM 00’ €KTOM
cycnisibeTBa». BoHn He moTpedyBasii iCTOTHOTO Haramy-
BaHHS, OCKIIbKH Bl yKJiagaui KoHeTurynii Bipusm, 1o
MoBara /10 MpaB MPUBATHOI BJIACHOCTI JIEXKUTh B OCHOBI
COLIaJIbHOTO JOroBOpYy. BOHNM He TLIbKH BKJIAJIM iHCTHTY-
uiiiHi 3axoau Oe3nekn B KoHcTutywito, 100 3axuiuaT wi
npaBa, ajie Hauis He3a0apoM [0faJsia BaKJMBI MOJIOKEH-
Hs yepe3 Bisib npo mpaBa 3 METO 3MILHEHHS LBOro
3axucry. bisbue Toro, TBopui Koncruryuii ne nepen-
Gavasmi, WO 1i 3aX0an O€3MeKH MOIMPIOBATHMYThCS
TIJIbKM Ha 3€MJI0 YW BUOMME MaiiHO, ajie i Ha BCl iHII
npaBa, NPUTAMaHHI BJIACHOCTI, - peasibHi Ui OCOOWCTI,
MaTepiaJibHi Ui HemarepiasibHi. Bonu Oy nepekoHaHi,
IO BJIACHICTD € «OMIKYHOM BCSIKOIO iHIIOrO MpaBsax», 060
0e3 mpaBa BOJIOAITH 1 BLIbHO KOPUCTYBATHCS BJIACHICTIO
0e3 IeCOTHYHOrO BTPYYaHHS YpsAy He MOXKe OyTH His-
KOI CBOOON.

Huni mpaBa Bj1acHOCTI Tak camo BaKJIMBI U1 ame-
puKaHchKoro Haponay. [IpaBo BosiodiTH THM, 1O TH
CTBOPHUB, 30yayBaB, Npua0aB, Yi HABITh THM, IO TOOI
NOIAPOBAHO, 3HAKOYH, IO YPSAA HE MOXKE 3a0paTH Le y
Tede, Xi0a 110 BiAMOBIAHO 1O 0OOB’SI3KOBOTO CYOOBOIO
NPOBAKEHHS, HAJA€ TIEBHOTO MaTepiaIbHOro 3ade3rme-
YEeHHS, SIKe MEPEJAEThCs 3 PYK Yy PYKH Pa3oM i3 Taku-
MH He MEHII MaTepiaJbHIMI CBOOOAaMH, SIK CBOOOOA
CJI0BA 1 HEAOTOPKAHHICTb MPUBATHOrO KUTTA. Jlromu,

SIKi BIIUyBalOTb 3arpo3y CBOIM €KOHOMIUHHM IIpaBaM,
TaK camMo nepedyBaloTh Mifl BJIAJOK AECIOTHYHOTO Ypsi-
oy, §K i Ti, XTO BBaJKae CBOK CBOOOMY BHCJIOBJIIOBAHD
Yl MpaBo roJiocy oomexxennM. KoJm iinersbest mpo mpa-
Ba, BUEHI-NPaBO3HABLI YaCTO rOBOPATH NMPO «CYKYMHICTb
npasy». [lin M MaroTh Ha yBa3i, 10 BCi MpaBa TiCHO
TOB’s13aHi MiXK c000t0. SIKIO0 MH OiJIbliie HE BipUMO B
Te, IO NpaBa BJIACHOCTI JIEXKATh B OCHOBI BCIX iHIIMX
cBOOOJ, MU OfIHAK BIPUMO, LI0 CBOOOJA € CYLiJIbHUM
TOJIOTHHLIEM, Ha SIKOMY KOJKHE 3 TpaB L€l CyKyMHOC-
Ti BaxkJBe AU 30epeKeHns iHmmx. e, 6e3yMoBHO,
CTOCYETBCS CBOOOMM CJI0BA i HE MEHIIOK MipOI MpaB
BJIACHOCTI.
* *

[IpaBo BJyIacHOCTI Ha 3eMJIO - HaiiMaTepiaJIbHIIIA i
HaiiBa’KJIMBIIIA HA TOYAaTKy BUHUKHEHHS PecmyOtikm
(hopMa BJIaCHOCTI — HIKOJIM HE 03HAYAJI0 a0COJIHOTHOTO
KOHTPOJIKO HaJl L€ BJIACHICTIO UM HEOOMEXKEHOro Ipa-
Ba 1i BUKOPHUCTaHHS Oy[b-IKUM CIOCOOOM BiJMNOBITHO
10 BoJli BiacHuka. Tpamuuii, o OepyTh MovaTox B
AHTJIIHCHKOMY 3araJibHOMY IpaBi, 3aBXKIU BCTAHOB-
JTIOBaJI 0OMEKEHHS o0 BJjacHocTi. Hampukian,
JOKTPHHA «HBIOCAHCY» B 3araJIbHOMY IpaBi 3a00pOHsIA
BJIACHHKAM BHKODHUCTOBYBATH CBOK 3eMJIIO TaK, 1100
HEOOTPYHTOBAHO MOPYILYBATH TIpaBa CyCifiB. 3Buyail yac-
TO JO03BOJISIB MOJIFOBAHHS HA TPHUBATHIN HEOTOPOIKEHiil
3eMJIi Uil BHUMAaras, 100 il BJIACHUK HE MEPEINKOIKAB
3araJIbHOMY JIOCTYIOBI 10 piuoK Ta o3ep. BiacHicTs y
dopmi miampuEMCTB TakKoXK perysoBasacs. TaBepHn,
NOPOMH 1 MapIIPYyTHi NEPEBE3EHHsI, HAPHUKJIAJ, JKOp-
CTKO peryJiosaucs sk y BesukoOputasii, Tak i B
MiBHIYHOAMEPUKAHCHKUX KOJIOHISIX. Y PsiAd MOIJIM O0KJIa-
JaTH TOJATKOM MAiiHO 0COOH i poOW/M 1e, i 3po3yMiJio,
10, X0ua OiJIBIICTh JIFOAEH YCBITOMJTIOIOTD BaKJINBE
3HAYEHHS TMOJATKIB U151 MOJAJIBLIOT0 OTPUMYBAHHS Aep-
JKaBHHX TIOCJIyT, OIHAK OMOJATKYBAHHS € BCE XK TaKH
BiAOMpaHHAM BJIaCHOCTI B 0coOu. MOXKJIMBO, HANCHJIbHI-
ot (hOPMO0 BTPYYaHHS B NPaBa MPUBATHOI BJIACHOCTI
€ KOHLeMLISI CYyBEPEHHOT0 MpaBa AEpKaBH Ha MPHMYCOBE
BiIUyZKEHHs BJIACHOCTI, 32 SIKOKO BJIaIa MOXKE 3MYCUTH
IPOMA/ISTHIHA MEPENaTH CBOKO BJIACHICTD 3 NPHBATHOIrO
BOJIOAIHHS Y ACpKaBHE [JIsi TPOMA/ICBKUX Lisiell, Hanpu-
KJIaf, y BUMAAKy OyaiBHMLTBA AOPOTH UM KaHaJTy.

BpaxoByroun 110 AUXOTOMIO (MOIiT) MiXK MOBHUM
3aXHCTOM IPaB BJIACHOCTI il YaCTKOBUM MOPYIIEHHSIM
X TpaB AJIs TPOMAJACHKIX LisIell, 0OMEXKEeHHST BTPY-
YaHHS [ep>KaBU B 1Ii MpaBa HIKOJM HE 0YJI0 MOBHICTIO
SICHUM 0€3 CynmepevoK. 3 uacoM 3HAYEHHs CaMoi BJiac-
HOCTI 3MiHIOBas10Cs. ([liJITHKa 3eMJIi 1 DOCi € HiJITHKOR
3eMJIi, aJie K BH CTABUTECS [0 TAaKHUX ACMEKTIB, SK

*
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pOHIOBI OMUiOHH, 3aXHCT TOProBOi MapKu abo BOOCKO-
HAJICHHSI KOMIT FOTEPHOrO MPOrPaMHOr0 3a0e3mevueHHs?)
TaknMm 4nHOM, CymH TOKJIMKAHi, 5K e 3aBXKIN 0yJI0

B aMEPUKAHCBKIH iCTOpIl, TJIyMAUNTH 3HAUCHHS Pi3HHX
KOHCTHTYUIIHUX TOHATD, SIKi CTOCYIOTBCSI IPUBATHOI
BJIACHOCTI. B meBHi yacu cynoBa Biaga OyJia 3aXHCHHU-
KOM IIpaB BJIACHOCTI, 1 il pillleHHs rapaHTyBaJIM €Ko-
HOMIYHY CBOOOMY Ta CHPUSJIH KOHKYPEHTHO3OATHOCTI
3aXUCTy CHCTEMH MPUBATHOTO MianmpueMHULTBA. Kpu-
THKHN CY[iB BUCTYNaJIM caMe MPOTH TAKUX PilleHb K
NepeLIKo /1St HeoOXiAHUX pehopM, CpPSIMOBAHKX Ha
3aXHCT CJIA0KHUX BEPCTB HACEJIEHHS, 4 TAKOXK KPUTHKY-
BaJIM iX 3a MiAPUB OEpXKaBH 3arajbHOro 4oOpodyTy, IO
TIIBKH novas1a hOpMyBaTHCS.

IMpore iHOAI BUHUKAJIH WiJTi OUTBH MiXX HaMipoM KOH-
CEepBATUBHOI CyJOBOI CHCTEMH MOBHICTIO 3aXUCTHTHU TE,
O CYyAai BBaKaJi HEAOTOPKAHHICTIO MpaBa BJIACHOCTI,
i pedopmaTopamu, SIKi OyJi MEPEKOHaHi B TOMY, LIO
Ha Lle MPaBO Mae OyTH HAKJIAAEGHO OOMEXKeHHs y op-
Mi {oro 3ByKeHHs UM HaBiTb NepefaBaHHs. 3BaxKaTu
Ha L MOEOUHKN 03HAYAJIO O HE 3PO3YMITH iCTHHHOTO
3HAYEHHS TPaB BJIACHOCTI B aMEPUKAHCBKIN iCTOPI.
BinblicTh i3 UMX MPOTUCTOSIHD CTOCYBAJIUCS TPOMHUC-
JIOBOI BJIACHOCTI § TPYHOBUX JOTOBOPIB - MUTaHb
BaXKJIMBHX, 3 3arajlbHUM BH3HAHHSAM, aJi€ TaKux, SKi
B LiJIOMY OOMEXKYIOTBCS MEpiofOM MPOMICJIOBOI TPaHC-
dopmanii y Crosryuenux Illtatax AMepuku, mpnoJm3-
HO 3 1870-x mo 1930-x pokis. Ti OutBu 3aKiHuuanCs, i
OCHOBHI pillieHHst 0yJ10 npuiiHsaTo. [IpaBa mpomucsioBoi
BJIACHOCTI BaXKJIMBI, aJie IX MOXKHa OOMEXKYBaTH, KOJII
BUHHMKA€E HEOOXiAHICTh 3aXMCTUTH 3araJibHuil J0OpoOyT;
TNpaBa iHIUBIAYaJbHOTO BJIACHAKA YACTO MOBUHHI MOCTY-
MUTHCh TOTpedaM AepKaBH B pasi 3aXUCTy CIA0KHX Ui
3HEOJICHHX.

AJle 3aiKaBJICHICTb y BJIACHOCTI il JI000B 10 Hei
K 3aci0 3B’S3KY 13 CYCHIJIbCTBOM 3aJMILAIOTLCS Y
Cnostyuenux Iltatax Amepuku cuibHuME. L5 3auikas-
JIHICTb HE MOJIAraE, K BBaXKaJM 0araTo KpHTHKIB, Yy
HaOWTiil rpommMa BaJii3i it xKamobi daraTcrea. Hampu-
KJ1aJl, BOJIOJiHHS OYIMHKOM BBa’KaeThCsl Oararbma
HE MUTaHHSIM BJIACHOCTI, @ BTIJICHHAM MPpii, MicUeM Y
cycnisiberBi. Lleit JOAATOK 10 BJIACHOCTI TSATHETBCS 3
YyaciB 3aCHyBaHHS KpaiHH, KOJIM YMCJICHHI MOCEJICHL
npulysu B Houil CBIT y momykax He 30J10Ta, a 3eM-
Jli, Ha SIKiil BOHM MOTJIH O MpAIoBaTH i SKY MOTJ O
HA3UBATH CBOEK.
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Mowmenm, konu s cmynaro Ha éndachy 3emairo, Ackpasi
i0ei Onaconostywus, 6UHSAMK08020 NPASA, HE3ATIENCHOC-
mi 06naeopodcyrome Miii po3ym. [Jopoeoyinna 3eme,
Kascy s cam cobi, SKUM 6UHAMKOBUM 36UMAEM NPABA MU

cmana ckapbom einvHoeo enacruxa? Kum o6ynu 6 mu,
amepukancoki gpepmepu, be3 makoeo 60100iHH S Yieto
3emJiero? Borna eo0ye, 00seae Hac, 6id Hel Mu ompumye-
MO 8ecb HauL 6eiuve3HUli 00CMAamox, HailcmauHiue m’s-
€O, HAVIBUWLYKAHIWI BUHA, HABIMb MeO, KUl NPUHOCSMb
Hawi 60JCONU 3 Yb020 NPUBLIETH0B8AHO20 UAMAMKA 3eMJIL.
He 0ueno, o Mu max niekacmo ye 60700iHHS, He OUs-
HO, o mak bazamo eeponeiiyis, SKi HIKOJIU He MOCTIU
CKa3amu, Wo Maromy y ceoiii 61acHocmi maxy OLNsAHKY,
nepemunaroms Amnanmuky, wob eiduymu ye wacms. I
0Cb panime He 00pobIIeRy 3eMit0 Mili 6amvko nepemao-
pus Ha uy0oay depmy i 600HOUAC 6CMAHOBUE YCI HAWL
npaea. Bio nei 3anexcums Hawe coyianshe cmarosuuje,
Hawia c60600a, HAW NOBHOBANCEHHS ZDOMAOAH.

BriacHicTb migmIToBXHYJ1a 0araTbox JIOAeH eMirpysa-
i B HoBuii CsiT. Yxe B 16 crosirti Ha Bpurancpkux
ocTpoBax i B 3axifHiil €Bponi He 0yJ10 «BLIbHOI»
3emuti. KoXXHIM akpoMm yzKe XToch BOJIOAiB - abo mpu-
BATHHII BJIACHUK, a00 mepxkKaBa y (DopMi KOPOJIiBCBKOI
BJIaU. 3aKOHN MaiopaTy i MOPSIAOK yCHAAKyBaHHS
O3HaYaJIH, 10 3eMeJIbHA [JITHKA [OBUHHA NepeaBa-
THCS LJTICHOO HAHCTApIIOMY CHHOBI, @ Ti, XTO 3aJIH-
wascst 0e3 3eMJ1i, 0yJIH 3HAUHOK MIpOI0 Oe3IpaBHUMH.
Besmikoro 3HaueHHs B Leil yac HaOyJ i mpali BeJIMKOro
aHrJiiicekoro Teoperuka [[zxona Jlokka (1632-1704
pp-), uHi ifei MaJu HaA3BUYAHH BIUIHB HA MOKOJIHHS
AMEpHUKAHLIB, SKi MPOroJIOCHIN He3asIeXKHiCTh Bi Besn-
KoOpuTanii it crBopu/m Koneruryuito. [Iexiapauist He3a-
JieXKHOCTI BigoOpaxae Oararo inmeil JIokka, ski crocy-
IOTBCSI IEPKABHOTO YIPABJIiHHS Ta OCOOMCTHX TpaB, a B
KouctuTynito BMileHo HOro TEOpir MpaB BJIACHOCTI.

Jlnst JIokka mpuBaTHA BJIACHICTD BUHHMKJIA 3 MPUPO.-
HOTO MpaBa JIOINHK i iCHYBas1a OO CTBOPEHHS JepKaB-
HOTO ympasJiiHHS. IIpaBo Ha BOJIOAIHHS BJIACHICTIO,
TaKUM YMHOM, HE 3aJICXKNUTh Bif 3a0araHoK KOpOJis Ul
NapJIAMEHTY; HABMAKH, OCHOBOMOJIOJKHA MeTa JepIKaB-
HOTO YMPAaBJIiHHS MOJISITA€ B 3aXHCTI TPaB BJIACHOCTI,
OCKIJIBKH 11i TIpaBa OyJIM OCHOBO BCiX cBOOOA. Sk
nosiciuB y 1721 p. ny6aimmcr [xxon Tpenuapa, «yci
YOJIOBIKH HATXHEHHI MPUCTPACTIO HAOYTTS il 3aXucTy
BJIACHOCTI, OCKIJIbKH BJIACHICTb € HAKPAILOK MiATPUM-
KOI0 HE3aJIeKHOCTI, SIKOI BOHM TaK MaJIKO MPArHyThb».
be3 mpaB Ha MpUBATHY BJIACHICTH HE MOXKYTb iCHYBATH
iHwi cBoboau. JIoau CTBOPUIIH Ypsid, 10O TOH 3aXu-
IAB «iXHi KHUTTSI, CBOOOMM i BOJIOMIHHS», TOOTO IXHIO
BJ1acHicTb. OCKiJIbKH TIPaBO BOJIOJITH i KOPUCTYBATHCS
BJIACHICTIO MOXOINTH 3 MPUPOAHOTO MpaBa, Ypsif iCHYE
IUTSL TOTO, 100 3aXMIIATH BJIACHICTH i CBOOOIM, SKi 3
Hel BUIJIMBAIOTD.
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3akon npo 3em1i0 6CMAHOBIIEHO MAKUM YUHOM, WO
KOJHCHA JIH0OURA Oe3NneUHO MOJICe KOPUCMYBAMUCS. CBOED
enachicmio, Haliyboeiuiuii nepebyeae no3a ymuckom Haii-
CUTIbHIWIOEO | HIO He Modice Oymu 8 Hbo2o 6i0ibparo 6e3
6i0WK00Y8AHHS OMY KOMNEHCAY.

s Tpamuuisa OyJia HaBiTh cusibHilow B HoBomy Ci-
i, HiX y Crapomy. Kosonictu yBaxHo untaau JIokka
Ta IHIMX aHrJliichKux myOsinuctiB 17-18 croJiTh, gKi
TIPOTOJIONIYBATH BazKJINBE 3HAYCHHS NMPAB BJIACHOCTI
Ta JIMITOBaHI MOXKJIMBOCTI Ypsioy B iX OOMEXKEHHI.
AMepuKaHCbKi FopucTu Oy NepeKOHaHi, 10 3araJibHe
npaBo MoOydOBaHE HA 3aXUCTI BJIACHOCTI, 1 3HAXOMMJIH
NiATPUMKY TaKOI TOUKU 30pYy B mpaui Bisbsama biek-
croyHa «KoMmeHTapi [0 3aKOHIB AHIJIii», 10 MaJa
HAaJ3BUYAIHO BUCOKHil BI/B. «[loBara 10 3aKoHy mpo
NPUBATHY BJIACHICTD HACTI/IBKH BHCOKA, - HEBIHHHO
TNOBTOPIOBaB BJIeKCTOYH, - 10 HE BUMPABHOBYE Hali-
MEHLIOT0 HOoro nopyueHHs». [J:KoH AgaMc A0CKOHAJIO
Big0Opa3uB L0 TpaduLito, Koy 3asBuB y 1790 p., wo
«BJIACHICTD TIOBHHHA OyTH B Oesmeni, 60 cBodoma Oe3
Hel He MOJKe iCHyBaTH».
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Yci nt00u maromo neeni npupooni, icmommi i Hegid '€m-
Hi npasa, cepeo SKUX — HACOJI00a HCUMMAM | JIACHICMIO
ma ix 3axucm, moomo nouwsyx i 00CSCHeHH A Wacmsl.

Takum 4yuHOM, MOAIOHO [0 iHIIMX MOJI0KeHb KOoH-
CTHTYLIi, Pi3Hi MyHKTHU, SIKi CTOCYIOTbCS BJIACHOCTI,
He Oyl BIHCAHi B YNCTHIl apKyIl, ajie BigoOpaxkasm
iHTesIEKTyaJIbHy CHauuHy enoxu IIpocBiTHHUTBA Ta
KOHKpeTHMil HocBia Kostoniil. TBopui Koncrutymii
OyJ1i MIepeKOHaHi Y BaXKJIMBOMY 3HAYCHHI MPUBATHOI
BJIACHOCTI. BoHN BHpOOWIM OOMEXKEHHS 114 ypsay 3
METOI0 MiJCUJICHHS Li€l TOUKH 30py i MEPeLIKOAKaHHS
PO3KPaJaHHIO, Bil KOO BOHH HIOMTO CTpaKgaJiM Mij
Yyac KOpoJIiBCbKOro npasuinHs. I xoua Koncrurynis
MOXKeE BHSBHTHCSI KOHCEPBATHBHIIINM JOKYMEHTOM,
Hik [leksapanis He3aIeKHOCTI i3 TYUHUM 3aKJIMKOM
OCTaHHBOI 0 «KHTTS, CBOOOAN 1 MOIMIYKY LIACTsI»,
BOHA TaK CaMoO 3axHllae Ui npasa. Te came NOKOJIHHS,

K€ TIIPOrOJIOCHJIO He3as1eXKHicTb Big BenukoOpurasii i
BOIOBAJIO Tif yac BiiiHu 3a He3as1eXkHiCTb, paTHdiKyBa-
Ji0 i Koncruryuiro. CripaBni, 6arato 3 THX, XTO HOCTa-
BUB cBOI migmuck mig exsapaniero y 1776 poui, uepes
11 pokis migmucayu i Koneruryuito. i gBa qoKymeHTH
HE BUKJIOYAIOTb, & JONOBHIOIOTh OfUH OfHOro. OfuH
i3 HUX IPOroJIollye, WO KpalHa NOBCTala TOMY, LIO
kopoJib 'eopr III po3TonTas mpaBa aHrJLILIB, a iHIIMI
BCTAHOBJIFOE PAMKH MOBHOBAXKEHb YDAy 3 METOHO
3aXHCTy WX NPaB, 30KpeMa i (PDyHIaMEHTAJIbHOTO Tpa-
Ba Ha BOJIOJIHHS BJIACHICTIO.

HeoOxigHo 3a3HauuTH, 1o, Xo4ya TBopLi Koncrury-
il BMUCAJM B Hel rapaHTii AJI BJIACHOCTI, BOHH HE
nependaunIIn, O BOJIOJIHHS BJIACHICTIO € YMOBOIO
TOro, OO 3afiMaTH OepKaBHi Mocamd. €OUHIMI YMO-
BaMmi, nepenodaveHnMu KOHCTHTYIIIErO OO YJIEHCTBA
y Konrpeci un 3aiimanns nocanu IIpesupenra, € Bik
TNPETEH/ICHTA, HOro MOCTiliHe Micle MPOKUBAHHS i TPO-
MafsHCTBO. InMMasio WTATiB TOAL Nepeadayasiu MeBHi
YMOBH BOJIOAIHHSI MPHBATHOI BJIACHICTIO [UTS y4acTi
y TOJIOCYBaHHi. BueHi moctimummm, mo BoHH M030aBJIs-
JIH TIpaBa rOJIOCYBAHHS HEBEJMKY KiJIbKICTh Jiromei. Y
0araTboX MICIEBOCTSX JIFOAM a00 BOJIOMIJIN HE3HAUHOIO
BJIACHICTIO, HEOOXIHO /IS TOro, o0 OpaTi yvacTb y
roJiocyBaHHi, a00 MicleBa BJIafia IPOCTO irHOpYyBaJa Le
npaBuwIo0. Bisblie TOro, mpoTsAroM KiJIbKOX AECSATHITTH
YMOBY BOJIOAIHHS BJIACHICTIO [JIs1 BHOOPLIB 0YJ10 JIKBi-
JOBAHO T Yac BEJIMYE3HOTO MPUIUIMBY JEMOKPATHYHO-
ro pecopMyBaHHS, BITOMOro SK «emnoxa J[KekcoHa».

* * *

[Mosoxennst Koncruryuii moao BJIacHOCTI NOALS-
I0TbCS HAa YOTHPH OCHOBHI Kateropii. Ilepia - ue 3By-
JKEHHSI 3[IATHOCTI HOBOTO HALIOHAJIBHOTO YpsIioy 0OMe-
JKYBaTH NpaBa BJIACHOCTI, 10 CTOCYIOTBCS SIK OCOOH,
TaK 1 mepxanu. KoHrpec He MoKe NPHiIMAaTH «3aKOHIB
PO N030aBJICHHS TPOMASHCBKUX i MAHHOBHX MpaB»,
BIIMOBIAHO 0 SKHX MaiiHO 0ci0, 3acyIXKeHHX 3a Oep-
JKaBHY 3pajly 4i MEBHi iHIII 37I0YHHA, HE MOTJIO MEepexo-
IUTH 10 1XHIX MPUPOJHHUX CMAAKOEMIIB, ajie KOH(ICKO-
BYBAJIOCSI Ha KOPUCTD AepxKaru. Lli mosioxenHs Oy
CIPSIMOBaHI Ha MOMEPEIKECHHS THX 3JI0BXKUBaHb, 10
OyJ11 HaATO MOIMMpPEHi B AHIIII, KOJII KOPOJI OroJIowy-
BaJII OaraTHX JIOPAIB 3pafHNKAMH, 00 KOH(ICKyBaTH
XHI MA€TKN i MA€TKH iXHIX OJM3BKUX POAHYIB, a00 XK
napJIaMeHT M030aBJIsIB OKpeMi Ipymu uu 0ci iXHboi
BJIACHOCTI IIJISIXOM CKAaCYBAHHS IXHIX T'POMAISTHCHKUX
i MailHOBHX Tpas.

Kpim Toro, Konrpec He Mir HafaBatu npedepeHuiii-
HUH peXuUM U1 DOPTY B OJHOMY LUTATi, a B iHLIOMY
HEe HaJgaBaTH. X0ua BiH MIr BBOIUTH Tapucdu Ha TOBApH,
IO BBO3WJINCS B KpaiHy, BIH HE Mir BCTAaHOBJIKOBATH
NOZIATKM Ha €KCIOPT, 3HOBY X TakKH, AOAKOUH MPO Te,
o0 KOJHA YaCTHHA KpaiHu HE 3MOrJia 30araTuTHCs
Yl 3a3HaTH BTPAT 4Yepe3 AUCKPUMiHALIIHY MOJTHKY
(enepanbroro ypsay. Lli ocraHHi MOJIOKEHHS BUHUKJIN
NpSAMO 3 KOJIOHIaJIbHOTO JOCBiy, KOJIM Pi3HI KOJIOHii
CTpazkOas Bifl TOrO, IO MAPJIAMEHT TOPrOBEIbHUMHU
3aKOHAMH Ha[JaBaB NEPEBArH OTHOMY KOJIOHIaJIbHOMY
NOPTY HAZ {HIIMMH UM OMOJATKOBYBaB €KCMOPT Y MEBHi
KOJIOHII, IJ0 CTaBHJIO Lii TOBApH B HEBHTi/IHE CTAHOBHILE
Ha IMIIEPCbKOMY DHHKY.
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Hpyra rpyna noJyioxesb KoHcTuTyuii nificH/IIO€e Ba-
ay enepasbHOTO YpsAmy HAM TOPTiBJICH MiXK INTATaMI
Ta MIiZKHAPOJHOIO TOPTiBJIEIO i HAAE MMPOKiI MOJATKOBI
TNOBHOBAKEHHsA. X0ua i NOBHOBAXKEHHA MOXYTb BBa-
JKaTHCSl TAaKMMH, 1O CynepevaTh IpaBaM BJIACHOCTI,
BOHH HAacmpaBAi MATPUMYIOTD iX, OCKI/IbKH PO3POOHUKH
KoHcTuTyLii cKJ1asmm iX TaKHM YHHOM, LI00 KOHTPO-
sroBati wtati. B mepion il «Crareit Kondenepauii»
(1781-1788) mraTnn 9acTo BeJ M €KOHOMIUHI BIHHU OOVH
3 OfIHMM, BCTaHOBJTIOKOUN TapuHi Oap’epu A71s TOBApiB
i3 CyCimHIX IUTATiB UM MiAKYNOBYKOUHN 1HO3EMHHX CYH-
HOBJIACHHKIB, 00 Ti HAJABa/IM NEPEBAry OJHOMY MOPTY
Hafd iHmmM. Taka DpakTHKa po3opsijla MicueBuil Oi3Hec,
i moJiokeHHst HoBol KoHcTuTywii rapantyBasm, o Bei
BUPOOHUKH CiJTbCbKOTOCHOAAPCHKOI i MPOMKCJIOBOI MPO-
OyKLii MaTHMYTb PiBHHI JOCTYIN O HALiOHAJBHOIO Ta
iHO3eMHUX PHHKIB i He OyayTb NOB’SI3aHi AUCKPUMiHA-
uitHIMH Tapugami.

IHumil BaK/MBHIL aCIEKT 3aXUCTy BJIACHOCTI - L€ CTaT-
Ts1, siKa Hagae KOHrpecoBi Bagy «CIpUSTH PO3BUTKOBI
HAayKH i pemeces1, 3a0e3meuyoun Ha 0OMeKeHHil Jac
aBTOpaM i BUHAXiAHMKAM BUHSTKOBI IpaBa Ha IXHI TBOPH
Ta BigKpUTTS». Llell 3aXucT ToOro, 10 HUHI MH Ha3MBAEMO
«IHTEJIEKTYaJIbHOK BJIACHICTHO», Oepe CBiil MOYaTOK Kislb-
KOMa pokamu paHiie. Kosm craBcst po3puB 3 AHIJIELO,
AMEPIKAHCHKi aBTOPH [l BUHAXIJHHKI HE MOTJIH OiTblue
BUKOPHCTOBYBATH MATEHTH Ta aBTOPCBHKIi MpaBa, HagaHi
panime KoposiiBchbkuM ypsimom. HesBazkarounm Ha qyxe
TNOLIMPEHY YNEPeIXKEHICTb TPOTH MOHOMOJII (peaKiis
Ha OpUTAaHCBKY IMIEPCBKY MOJITHKY B chepi MocTavaH-
HS Yalo Ta 1HIIMX OCHOBHUX MPOAYKTIB XapuyBaHHS),
AMEpIKaHIli BH3HABAI, 0 ABTOPAM i BHHAXiTHAKAM
HeoOXigHuil creniayibHuil 3axucT. Konrndenrtaapunii Kow-
rpec He MaB MOBHOBAJKEHb HAJABATH TaKi BUIH 3aXICTY
i HAMOJISITaB HAa TOMY, 100 IUTATH CaMi BHIABAJH iX.
ITiBriuna KapoJiHa BifpearyBasia JOCHTb LIBUAKO 3aKO-
HOM TIPO aBTOPCHKI MPaBa, MPOTrOJIOCHBLIH, IO «Oe3mneKa
JIITepaTypHOI BJIACHOCTI MOBMHHA MATH TEHACHLIO 10
3a0X04yBaHH: reHis». Y 1784 p. IliBnenna Kaposina
NpHiiHsIa 3aKOH PO CIPUSHHS MECTENTBY 1 HayIi, mep-
NI 3araJibHUil MATEHTHUH 3aKOH y AepiKaBi. AJie 3a
yMOB KoHeepalil OuH [WTaT Mir irHOpyBaTH 3aKOHH
IHIIOro IITATy (B TOMY YHCJIi 1 3aKOHU IPO MAaTEHTH ii
aBTOPCHKI MpaBa). {151 3aXUCTy BOJIOAAPIB IHTEJIEKTYa Ib-
HOI BJIACHOCTI OYB HEOOXi[HHIl 3ara IbHOHALIOHATbHHUIT
niaxin, 3akpimiesnii y Konerurymii.

Tpers cepa BcTaHOBIIHOBaIA OOMEKEHHS HA LITATH.
B 1780-x poxax 3aKOHOAABUi T'JIKH BJIU Y KiJIbKOX
IITAaTax y BIAMOBIAb HAa MOMYJICTCHKI BUMOTH MPUHHS-
JIM 3aKOHH NMPO 3BiJbHEHHS OOpIKHHKA. Biama cama
30ifiCHIOBasIa €MICiF0 He MiAKPIMJICHNX ManepoBHX I'po-
IIOBHX 3HAKIB, SIKi IIBHAKO BTPayaJii CBOK KYMiBEJIbHY
CrpoMOXKHiCTh. Kpim Toro, siK yxKe 3a3Havasiocs: BUILE,
Pi3HI 3aKOHU LITATIB MPO OMOAATKYBAHHS IMIOPTY YH
€KCIOPTY 3 1HO3EMHHX KpaiH ull iHLIMX IITAaTiB 3aBAAIH
Ccepilo3HOI LIKOAU EKOHOMIUHOMY BiHOBJICHHIO KpaiHU
mics1s Biiinn 3a nezasexnicts. [ltaTam 6yJsio Karero-
PUYHO 3a00POHEHO 3[IICHIOBATH €MICiK0 Tpolleii Ta
OMOJATKOBYBATH IMIOPT un eKcrnopT. Bonn He morJm
npuilMaTi 3aKOHIB MPO N030aBJICHHS IPOMAISIHCBKUX
1 MaliHOBHX IIpaB 3a AepxKaBHY 3pady. MoXKJIMBO, Hail-

CUJIBHIILMIL 3aXMCT MPUBATHOI BJIACHOCTI MICTUTBCS Y
CTATTi, sIKa 3200pOHSIE LITATaM IPUAMATU 3aKOHH, LIO
«TOPYIIYIOTH KOHTPAKTHI 30008’ 13aHHA». VeThes mpo
KOHTPAKTH, 10 MOXYTb YKJIAAATHCS MiK KPEIUTOPOM
i GOp2KHIKOM, TOMOBJIACHHKOM i OpEHIapeM, MOKYII-
LIEM 1 MPOJABLUEM UM HABITb MK YPAHOM Ta OKPEMUMHU
ocobamu. (OnHe 3 HailBigoMiumX pilieHb BepxoBHoro
Cyny y cnpaBi «[JapTMyTCbKOr0 KOJIEAXKY» MNOCTAHOB-
JISi€, WO CTAaTyT NPHBATHOTO KOJIEAXKY € KOHTPAKTOM,

i SKINO BiH BUOAHHIA, TO IITAT HE MA€ MpaBa HOro
oOMe:KyBatH). B mepiii aecsaTUIiTTS HOBOI pectyOJTiKu
CTaTTs MPO KOHTPAKTHI 3000B’s13aHHs OyJia OHIE 3
HailyacTile ockapxKyBaHux y cyai yactud Koncruryuii,
Ko BepxoBHuil Cya HeyXUJIbHO 3aCTOCOBYBAB il yMO-
BH TpoTH WTaTiB. OOHAK BOHA BUKJIMKAJa HE3HAUHY
muckycito B Koneruryniiinomy xonBenti Dinagesbii.
Jeneratn 6avu/m, SKi NPoOJIEMH BUKJIMKAHO IITATaMI,
i Oyl HaJTAIITOBaHI Ha 3a0€3MEUYEHHs TOro, 100 BOHH
HE MaJii BJIagu POOUTH L€ B NOJAJIBLIOMY.
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3akonu npo no36asnienns epomMadAHCOKUX | MATIHOBUX
npag 3a 0epicagry 3paoy, 3aKOHY, SKi MArOMe 360POMHY
CUJTY, ma 3aKOHY, SKi NOPYULYIOMb KOHMPAKMHI 30006’ 3-
3aHHA, Cynepexams no4amKo6UM NPUHYUNAM CYCnislbHO-
20 002060pY i Ycim npuHyunam Oi€602o 3aK0H00a6Ccmaa...
Tomy nao3zsuuaiino 0opeurum 6yno donostenns Kon-
BEHMOM YbO2O KOHCMUMYYiiiHoeo Oap €py Ha Kopucms
ocobucmoi be3nexu i npusamnux npas. I s dysice nomu-
JIA10CSl, SIKWO 60HU, POONIAHY Ye, He 6DAX06YBaTU ICMUHHI
nouymmsi i 6e3cyMHieHi inmepecu ixHix eubopyis... Bonu
CNpageodnuso poosSimb BUCHOBOK... W0 HEOOXIOHA eyiu-
boka pegpopma, sika 3a60ponUNa O CheKyNII08AHHS HA
CYCRiJIbHUX 3aX00ax, 3a0X04y8aia 6 00 3aeaJjibHoi po3cy0-
JIBOCMI Ti PO36UMKY NPOMUCTIOBOCHI, BUSHAUANA 3AKOHO-
MIpHUT Kypc 0N CYCniibHoi OislibHOCH.

YetBepTa cpepa 3axXuUCTy CTOCYeThCS OPMH BJac-
HOCTI, 5IKOi BKe He icHye y CnoJyuenux IlItatax Ame-
pukn, - padersa. [lo 1787 p. pabcTBo TBEpAO BCTAHOBH-
JIocs B yCIX MiBAGHHUX KOJIOHISX, | MPEACTABHUKH LINX
IITATiB JaBasIM YiTKO 3pO3YMITH, L0 BOHU HE TPHEIHA-
1oTbest 70 Crostyuennx IlltaTiB Amepukn, SKIO HOBA
KoHcTuTynist 0qHO3HAUHO HE 3axuIaTuMe padcTBo. B
inTepecax Maii0yTHix Crostyuenux IlTaTiB AMepuku
aeneraTd KOHBEHTY MM HA MOCTYNKU OLIBIIOCTI
BUMOT miBAeHHUX wWwTaTiB. Takum uuHoM, KoHcTuryuist
y CBOEMY MOYATKOBOMY MPOEKTi Hamasasa KoHrpeco-
Bi PaBO MPUIMATH 3aKOHOOABYI aKTH, CPSMOBAHI Ha
3aTpUMaHHs paliB-yTikauiB, ajie He HaJaBasa Homy
TNOBHOBAKEHb BTPYYATHCS y BHYTPILIHIO PabOTOPIiBIIHO.
XKopen i3 peneratis y Oinagenndii - Hi 3 IliBHOui, Hi
3 [liBOHS - He yeKas, W10 MUTaHHS padcTBa Oyde TaKuM
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00JIiCHUM 1 BHKJINYE CTLIbKH PO30paTy, 1O BOHO HpH-
3Bene 10 I'pomMaasHCHKOI BiiiHH, SIKa MaJio He 3pyilHyBa-
na Cnostyueni IlItatn AMepukn, o0 BUKOPEHHTH Te,
10 KUTeJI MBAEHHUX LITATiB HA3UBAJIH CBOIM «CIICLH-
(piyHEM IHCTUTYTOM.

Yoro Hemae B nepsicHiil Koncruryuii, Tax ue cre-
IiaJTBHOI CTaTTi, TKa O BIAKPATO YTBEpPAKYyBaJia BCi
npaBa BJacHocTi. Lle He Tomy, o po3podHukn Kon-
CTHTYLI] He LiHYBaJIM BJIACHICTD (3rajiaiite KOMEHTap
JIxkoHa Parsienka mpo Te, IO «BJIACHICTD, 0€3YMOBHO,
€ OCHOBHUM 00’€KTOM CYCHiJIbCTBA»), ajie pajlie uepe3
NEepeKOHAHHS, 10 BOHA Oy/e 3aXMILATUCS IHCTUTYLiii-
HUMH 3aXOJaMH, 11O iX BOHH CTBOPHJIH, BUOIPKOBHM
HAJaHHSM TOBHOBaXKEeHb (peiepaibHOMY YpSIIOBi, a
TaKOK BHOIPKOBIMH OOMEZKEHHSIMH, HAKJIAICHUMH Ha
BJIAMy IITATYy i Ha penepasibHy Biagy. Born Bipnm,
10 BCi 0COOMCTI CBOOOAHM, 30KpeMa BJIACHICTD, OyOyTb
HaflKpalle 3axuLaTHCs Yepe3 HaK/IaJeHHs NeBHUX oOMe-
JKEHb Ha ypsf, 1, AK pe3yJIbTaT, MOYaTKOBUIl BapiaHT
Koucruryuii He mictus bisisist npo npasa.

* * *

Opnak y peGarax wono parudikauii Koncturyuii
BIIUBOBI T'OJIOCH 3aKJIIKaJIH 0 BHECEHHSI CaMe TaKOro
Binnsg npo mpasa. I cnpaspi, KijibKa WITATiB NOCTaBUIH
YMOBOIO cXBaJsieHHS HuMH KoHcTuTyuil Heraiine npuii-
HSTTS. OCOOJIMBHX 3aXOJiB 3aXHCTY MpaB HAPOAY BiI
Brpyuanns Konrpecy. [{xeiimc MenicoH 3anmpononyBaB
IIIPOKOOXOINHY 3asIBY NP0 T€, IO «YPSIA CTBOPHOETHCS
i OBUHEH OisTH Ha 0J1ar0 Hapojy; a Lie BKJIOYA€ HACO-
JIOQY XKUTTAM 1 CBOOOJOO 3 MPaBOM HAaOYTTS il KopHc-
TYBAHHS BJIACHICTIO Ta, 3arajioM, MOIIYK i JOCSTHCHHS
macrs ii Gesnekn». Moro kosern B Konrpeci, mpore,
XOTi/I KOHKPETHILINX MOJI0XKEeHb, 1 B bisute mpo mpasa
BHeceHO /1Bl yactuHu [1’sT0l mompaBku, SIKi MpSIMO CTO-
CYIOTBCSI BJIACHOCTI: HIXTO HE MOXKe OyTH «I030aBJie-
HUil JKUTTS, CBOOOAM Ui MaiiHa 6e3 HaJIeKHOI MPaBOBOi
NpOLEAYpH; & TAKOXK NMPUBATHY BJIACHICTb HE MOXKE
OyTH BHJTyYeHO U1l POMAJICBKOr0 KOPHUCTYBaHHS 0e3
CIpaBeJIMBOI KOMIEHCALIT».

IlyHkT mpo Hasie’kHy mpaBoBy mpouenypy I1’sroi
TMOMNpPABKH € MPSIMUM TPOOBKEHHSIM MOJIOKEHHS «3aKO0-
HY IIpo 3eMJT0» Bestukoi xaprtii BisibHOCTEI! 1, MOXKJIH-
BO, HailBaK/IMBILIMM 3aCO00M 3aXUCTY HE TiJIbKH IpaB
BJIACHOCTI, aJie ii ocoducTHX cBoOoz, sKi € y KoHcTu-
Tywil. AJie 1ie He TIPOCTO 3aXHCT. SIKINO ypsi NOBUHEH
JIMIIE DOTPUMYBATHCS PABOBHX HOPM, SIKi MOXeE
npuitmati Konrpec, Tofi ifomy 0yJ10 O BiTHOCHO JIeTKO
NocsraTH Ha OCOOKUCTI cBOOOM POMafisiH. AJie cyau
PO3TJIyMaui/Ii, 1O MyHKT PO HaJIeXKHY IPAaBOBY MPOLE-
AYpY MICTUTb HE TiJIbKH NMPOLECYasIbHi IpaBa (METOIH,
SKIX TOBUHEH AOTPUMYBATHCS Ypsid), aJie il MaTepiaib-
Hi mpaBa (OOMEXKEHHSI, SIKi CTOCYKOTBCSI CAMOro YpSIay,
BHBE/ICHI 3 «IPUPOJHOrO MpaBa» i 3 aHrJIICbKOI MpaBo-
BOI Tpaauii). IcTopis, Ha KXaJib, Ma€ YNMAaJIO MPUKJIAMIB
KOpPYNUIlHUX UM AUKTATOPCHKUX YPAMAIB, SIKI BUKOPUCTO-
BYIOTh 3aKOHOJABUY BJIAAY OJIsI PO3KPAJAHHS HAPOMHO-
ro HagOaHHS Ta 0OMEXKEHHS cBoOomM Hapomy. Bci BoHu
3aSBJISIOTH, IO HE POOJIATH HIYOro OiJiblie, HikK H03BO-
JI€TbCS 3aKOHOM. [IYHKT IIpo HaJIeXKHY IPaBOBY NPo-
ueaypy, no cyTi, roBoputh, wo KoHrpec He MoxKe npuii-
MaTH TaKHX 3aKOHIiB, OCKLJIbKI BOHU MOPYLIYIOTb AYX,

SKHl HAIMXa€ BECb KOHCTHTYLIHMI NOPSAMOK, — 3aXUCT
0COOHCTHX CBOOOJ, 30KpeMa i mpaBa BJIACHOCTI.

[Tynkr I1’sT0i MONpaBKy MpO BHJIYyYEHHS € JOOAT-
KOBHM 1 MOTYKHIM 3aCO00M 3aXHCTY BJIACHOCTI. YcCi
BU3HAIOTD, 110 iHKOJIH YPSIAOBI Tpeda BUJTyUHTH YacTH-
HY NIPUBATHOI BJIACHOCTI AJIS1 HAraJIbHUX 'POMAICBKUX
noTped, TaKUX K CHOPYAXKEHHS BYJIUIb, MaricTpasieil i
KaHaJ1iB 4u heepasibHiX BilicbKoBUX 00’€KTiB. OmHaK
IlonpaBka BigXWJisde TOMIIIHIO €BPONEHCHKY MPAKTUKY
Oe3yMoBHOI KOH(icKalii 6e3 000B’I3KOBOTO BiLIKO-
nOyBaHHS. Y (DeofasIbHOMY CYCHIJIBCTBI BCS 3eMJIS
TEOPETHYHO HaJleXKaJla KOPOJIO 1 Het0 KOPUCTYBAJIICS
Bacas Ha mpasi deoay. OcKisbKU ypsia, 3rifHO 3 Li€ko
CHCTEMOI0, BOJIOIIB YCIi€H 3eMJIeH0, TO, 3/1aBajocs, He
0yJ10 HEOOXiIHOCTI HAIABATH KOMIIEHCALI] «BacaJamM»,
3a0Mpaloyun y HUX Te, IO HACTpPABAi IM HEe HaJIeXKaJo.
Hagite Tomi, Ko peomatbHa cucTeMa Bifiiliinia B
iCTOpIrO, i€ TOro, WO YPsIA MOXKE 3a0paTH 3eMJIH0
0e3 xoMneHcauii, 3auwmanacst Hopmoto. Y Crosyue-
Hux IlltaTax AMepuky Ha vac npuitHatTs KoncTuTyuii
Hapop OyB rJIMOOKO MEPEeKOHAHMUI y TOMY, IO JIFOIH
TIOBHICTIO BOJIOMI/IN 3€MJICH0, Ha SIKiil BOHM KUJIM i mpa-
uroasn. [lonpaBaa, aepkasa Ha 3axigHUX pyOexax
BOJIOi/Ia O€3MEKHUMH 3€MEJIbHIMHI TEPHTOPISIMH,
aJie, BIMOBIAHO 10 3aKOHOJABYUMX aKTiB, MPUIHATUX
cnouatky Konrpecom Kondenepauii, a notiMm 00BTOPHO
KoHcTuTyuiiiHnM KoHrpecom, y BUMaaKy, KOJIH OepiKa-
Ba MPOZAaBaJIa L0 3eMJI0, BOHA BTpavasia BCi mpaBa
Ha Hei. SIKuio 3 Oyab-sKoi mpuunHy iii HeoOXigHO O6yJ10
HaOyTH y CBOE BOJIOMIHHS NIPUBATHY BJIACHICTb, BOHA
TNOBHHHA OyJIa 3aIJIATHTH 32 Hei.
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3asensmu, wo kongpickayis nybniunoeo cepsimymy
HQA Mepumopiro 3eMIe67IACHUKA He € BUTIYHEeHHAM iHmepe-
CY 6J1CHUKA, G PAOULE «OOMENCEHHIAM HA KOPUCTLY6AHH S
HUM», O3HAYAE Me caMe, WO 6UKOPUCOBY8amU CJI06a Y
MoMy 3HAUEHHI, sKe N030asNis€ iX NOYAMK08020 36unail-
H020 3Hauenns. I cnpasdi, 00ne 3 OCHOBHUX 3ACMOCY6aHb
CY6epeHHOE0 NPAasa 0eprcasu Ha NPUMYCO8E BIOUYICEHHA
NpUBAMHOT 671ACHOCI NONLSIEAE 8 MOMY, W00 YPAO Mie
euMazamu nepeOant s came MaKux iHmepecie, OCKiNbKu
6iH niamums 3a Hux. Mu 6aeamopas060 6uHOCUNIY DilieH-
Hs 000 esacHocmi, ska 30epicacmbcs il 6onodapem
OJ15 NPUBAMHO20 BUKOPUCMAHKS, i NPA6o He 0onyckamu
mMyOu iHWUX € «OOHUM i3 HAUSOSIOBHIWUX Y CYKYNHOCI
npas, ski 3a2a10M XapaKmepusyomoCsi K 6JACHICMb».




Xoua myHkTH IT’T0I MOMPaBKN 3aCTOCOBYBAJINCS B
TOIl Yac TiJIbKH O HALIOHAJIBHOrO ypsimy, 0arato wraris
NPUIHSIIM TaKi caMi (DOpMyYJTIOBaHHS B OI/UISX LITATIB
npo npaBa. HeoOxigHo 3ragaty, mo Crnosyueni [tatn
YNPaBJISIFOTBCS BIANOBIAHO [0 (peepasbHOl CHCTEMH,
npy SKiil 1 HALGOHAIbHUIL ypsiA, 1 ypsIAH IUTATiB MAOTh
CBOI MOBHOBaJKeHHS. baraTo mTatiB mpuiiHsLM G111
Tpo MpaBa HaBiTh 10 1791 p., aje MaitKe Bci BoHH a0
IOMOBHHJTH BJIACHI KOHCTHTYLI], 200 BHECJIH Y HUX 3Mi-
HH 3 METOIO MPUIHATTS CYTi il HABITH (POPMYJTIOBAHHS
TNYHKTIB TIPO HaJIeXKHY MPABOBY NMPOLEAYpPY 1 MyHKTIB
PO BUJTyYeHHs. [IpHIHATTS WTaTaMU LUX NOJI0XKEHDb
MiJACH/TI/IO BUCOKE CTAHOBHLIE BJIACHOCTI Ta OB SI3aHHX
i3 HEro TMpaB y KOHCTUTYLIiiHIil Ta MpaBoBiil CTPYKTYpi
kpaian. [{o 20 cTosiTTs came mrath, a He (heaepasIbHIi
ypSA, 3aiiMaJi TPOBIAHY MO3MUILII0 Y CHPHSHHI €KOHOMIU-
HUM 3aXO0f1aM, TaKUM SIK CIOPYKEHHs MaricTpasiei i
KaHastiB. ['apaHTii B KOHCTUTYLISIX WITATiB 3a0e3MeuyBa-
JIM Te, OO TaKa AiSUIbHICTb PO3BUBAJIACS 3 ypaxyBaH-
HSIM TIPaB TPHBATHHX BJIACHHKIB.

* * *

Y 19 ta Ha nouatky 20 crositTs y CrnostyueHux
I[lltatax AMepukn TpUBasIH 3HauHi Ae0aTH IOAO IT
0¥ NpaB BJIACHOCTI Il Oas1aHCy, SKUil NOBUHEH PO3J
npaBa NPUBATHUX BJIACHUKIB i MiANPHEMIIB, 3 OJIHO
00Ky, Ta TTOBHOBAXKEHb MOJILi IITATY, NepeJliueHn
3 METOIO MOJIMIIEHHS JKOPCTKHX aCNeKTiB IHAyCTp
sizanii. Oco0MBO BCepeIuHi CYI0BOI TiJIKH BJIAIH
Oarato cyaaiB, MadyTh, JOTPUMYBAJIUCS YHCTUX
norJiziB JIOKKa: He MOXHA POOMTH HiYOro, LIO
NOpYIIYBasIo O 0COOUCTI MpaBa BIIACHOCTI.
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Hasp 50 uu moorcna esadcamu Oii yp a0y Hiuum He
00MedNceHuMU Y muX 6unadkax, Ko npasa énacrocmi
NOGHICMIO 3aJledcambp 6i0 60J1i 3aKOH00A84020 OPSaH)y.
DyHOamMeHMaNbHI MAKCUMU 8LTIbHO20 YPSOY 6UMA2a-
tomb, wob npasa ocobucmoi c60600u i npusamHoi enac-
HOCIMI 88ACATIUC S CESAUCHHUMMU.

Bracsigok mporo KOHCEpBATHBHI Cyau MOCJTiAOBHO
00MeXKyBaJIl HAMAraHHS 3aKOHOAABYHMX OPraHiB BJIAIH
wratiB i KoHrpec BHeCTH 1UIIXOM pehOpMyBaHHS 3aKO0-
HU TIPO 3apIIaTy 1 poOoYi FOAMHYU, TEXHIKY Oe3meKu
HA BUPOOHHUTBI, PeryJIFOBAHHS OIJIATH 32 KOMYHAJTb-
Hi TIOCJIyTH Ta MPOTPECHBHE ONMOJATKYBAHHS JOXOMY
- 3aXOJH, CNUIbHI /IS BCIX CyvyacHuX TaTiB. TibKK
nig yac Besmkoi menpecii 1930-x pokiB pedopMicTchbKi
CHJIH HApELITi CBSTKYBasm nepemory. Lle He o3HauaJo,
II0 AMEpPUKAHCBKUIl HAPOJ BiAMOBUBCS Bif TpaB BJiac-
HOCTI, @ LIBHALIE Te, IO MpaBa BJACHOCTI HAOYJM Mpo-

NOPLIHHIIIOro 3HaUEHHs B CYKYNMHOCTI PEBOJIOLIIHUX
TNepeTBOPEHb, sIKi BiTOYJIHCS B LUAPHHI OCOOMCTHX CBO-
oop. TMounnaroun 3 1937 p., i xpaina, i ii cyon novam
30CEePEeIKYBATHCS HA OCOOUCTHX CBOOOIAX, 30KpeMa Ha
3HaueHHI NyHKTY YOTHpHAAUATOI MOMPABKHU MPO PiBHHI
3aXUCT 3aKOHOM. Ile 0yJ10 MouaTKOM BEJIMKOI PeBOJIIO-
il rPOMafsHCBKUX NPaB, @ TAKOXK BPaXKarOUUM PO3-
IINPEHHSM 3HAYEHHS TAaKHX IpaB, SK MPaBO BICJIOBJIIO-
BaHHS, CBOOOMM PYKY, BIpOCTIOBIaHHS, & TAKOXK MpaB
3BUHYBAYyBAHNX. Y Cl BOHH PO3KPUBAIOTBCS B IHIINX
po3mijax wiei mpaui. Ha nporusary norsisfam THX, XTO
BBaKaB, 10 MPaBa BJIACHOCTI OyJI1 PO3MHUTI [0 MOBHOI
MaJIO3HAUYIOCT], 3aXUCT BJIACHOCTI 3aJIMIIAETHCS KHUT-
TEBO BaXKJ/IMBUM IHTEPECOM B aMEPHKAHCDKOMY JKHTTI.
SIKI0 amMepuKaHii Gisblie He PO3r/ISIAKTh BIIACHICTD
SIK «TAPAHTII0 YCIX IHIMX TpaB», BOHA BCE LI Bifirpae
AyKe BaXJIMBY POJib Y TOMY, SKHMH BOHM OauyaTb mpa-
Ba HAPOAY.

Cepen icTOpUKIB TpUBAJ/IM 3aTSAKHI JUCKYCIl OO
TOr0, YOMY CHJIbHMUII COLiaIiCTHYUHUIl pyX HIKOJIH HE
HaOyB po3ButKy y Crostyuennx Illratax AMepuku.
3perroro, iHAYyCTpiaIbHA PEBOJTIOLIS OyJ1a HACTIJIBKH
XK notBopHoto y Crnostyuennx Illtatax Amepukn, siK
i B 3axigniit €Bponi Ta BesmkoOpuTasii.
PoGiTHUKM Ha aMepPUKAHCBHKHX IIaXTax

1 dpaOpukax MpaLoBaJM B TAKHX CaMO TSKKUX YMO-
Bax, gK i ixui nooparumu B Crapomy Caiti. Born
TIPAIIOBAJI 32 HH3BKY 3apIJIaTy, IO JIeABE A03BOJIA/IA
0araTboOM i3 HUX JIMIIE 3BOAMTH KiHLI 3 KiHUAMHU. AJjie
Ko poOiTHuku B AnrJii, Mpanuii, Himeuunni Ta Ita-
Jiii opranizyBasicsa y MOryTHi npodeciiini crisiku, sxi
IIBUAKO NEPEPOC/IN Y CHJIbHI MOJITHYHI PyXH JIBOTO
cupsiMyBanHs, To y Cnostyuenux IlItatax Amepuxu
uboro Hikom He O0yJ10. B 19 i Ha mouatky 20 cTOJTTTS
iCHyBaJIM YMCJIEHH] COLIaJTiCTHYHI TPYNH, ajie 3 HAX He
PO3BHHYJIaCcS TOMiHYIOUA Oprasiszauis, sika 00’eqHasa 0
BUMOTH POOITHHKIB 1 MOJIITHYHY BJIafy. B mopy ixHboro
HAIIBUILOrO PO3KBITY Ha moyatky 20 CTOMITTS cowiasic-
TH HaOpaJIM TIJIbKH OAMH MIJIBHOH TOJIOCIB A Yac mpe-
3HAEHTCHKHX BHOOpPiB 1912 poky. Takoi KisbKoCTi BOHH
BJKE HE MaJlil HIKOJIH, HABITh y MEpiof KaxXJIMBUX POKIB
Besmikoi menpecii.

3araJIbHONPUIHATUM MOSCHEHHSIM € Te, 10 B Oara-
TbOX YACTUHAX CBITY 1 POOITHUKY, 1 BJacCHUKH crpuiimMa-




JI €KOHOMIYHHII CBIT K «T'PY 3 HyJIbOBOK CYMOIO»,
TOOTO Lie 03HAYAJIO, IO KOJIM OfHill rpymi BUMagae Kpa-
it keped y KUTTI, TO 1e MOBHHHO OYTH 3@ PaxyHOK
inumx. [lo6 mpoJierapiat cam cTaB BJIACHUKOM MaiiHa,
e MaiiHo Tpeba 0yJ10 3a0paTH y THX, XTO KOHTpO-
JIFOBAB 1i0ro, i mepeaaTH THM, y KOro Horo e 0yJio.
Tomi K KJIACHYHI MHCJIMTETi-€KOHOMICTH 3aBXK U
TNOCHJTAJTICS Ha Mpamo 0co0H SK Ha (hOpMY BJIACHOCTI,
HACMpaBAi 3BUYAliHUi POOITHUK MaB HE3HAUHHH KOH-
TPOJIb HAfl CBOEK POOOTOR), CBOIMH yMOBAMHU Mpalli 4u
3apIUIATOIO.

Y Cnonyuenux IllTatax AMepuku, ofHak, OyJm i
aKTHYHO 111€ € il HUHI BiJIbHI 3eMJIi, 100 KOXKEH, XTO
BAXKKO MPALIOE, MIr CTATH BJIACHUKOM MaiiHa. 3 camo-
ro MOYaTKy He TiJIbKH ¢epMepn, ajie il PeMiCHHKH i
HaBiTh HEKBasTi(piKOBaHi POOITHUKM XOTIJIM CTATH BJac-
Hukamu. [lig yac mepmux TPbOX CTOJITb iCHYBAHHS
KpaiHH 1 SIK aHIJIIHCBKUX KOJIOHIHl, a MOTIM i 4K Hesa-
JIeKHOI iepKaBu Ha 3axofi OyJiM BeJIMUE3H MPOCTOPU
HE3aHATUX | BIJIBHUX 3€MeJib, TOTOBHX /IS MOCEJICHHS
i npaui. IToniTuka ypsay cnpusiia uiii mpuBaTHii BJac-
HOCTI SIK 4Yepe3 MpPOojaXkK CYCHiJIbHUX 3eMeJsIb 32 Haa3BHU-

YailHO HU3bKAMH IiHAMH, TaK 1 4epe3 HaJaHHS 3eMeJib
3aJTI3HALSIM T Yac OyaiBHHUTBA TPAHCKOHTHHEHTAJIb-
HHX 3aJ1i3HULb. 3aJ1i3HULI MOBHICTIO 3MIiHIOBAJH i TpPO-
JaBasIH Li 3eMJIi 32 IOMIPHONO LiHON, MPUBAOJIHOIOUN
HOBHX MOCEJICHLIB, SKi BCTYNAM Y BOJIOAIHHS i Mpawo-
BAJIH HA HOBHX TEPHTOPISIX.

KutacoBoi i KacToBOi CHCTEMH, SIKi, 30a€ThCS, OOILTY-
TaJiu 6arato €BpPOMEHCHKNX CYCHiabeTB, y CrnostyueHux
[lItatax Amepuku He icHyBas1o. TyT He OyJ10 cnafiKoeM-
HUX apUCTOKPATill, IKi KOHTPOJIIOBAJIN BEJIMUE3HI Ma€eT-
KH, @ POOITHUYMI KJIaC HE NMPUB’S3yBaBCs 3BUYAEM [0
CBOTO MICIST Ha HUKHIX WAOJISIX CycmisibcTBa. barato
noceJieHtiB mpudym B Houit Ceit y 17 1 18 crosmiTTsax
SIK CJIYTH 32 HOTOBOPOM YUHIBCTBA, SIKi MOTOJUIIACS
NpawoBaTH POOITHUKAMU Ha (pepMax U JOMAIIHbOK
IPUCJIYTO0 MPOTSITOM NEBHOI KiJIBKOCTI POKiB, MiCJI
YOro BOHM CTaBaJlM BiJIbHUMH. B OaraThox BHmagkax
«BUIJIATH CBOOOMAN», SKi BUABAJINCS CJIyraM MicCJIst
3aKiHYEeHHS JOrOBOPY YYHIBCTBA, CKJIANAJIUCS i3 3eMeJIb-
HOI OiJISTHKH, (hepMEepChbKOro PEeMAHEHTY i HACIHHS, 1100
MOYaTH HOBE JKUTTS. XO0Ya HE BCl KOJIMIIHI CJIYTU 32
A0roBOpoM y‘lHiBCTBa CTaJIu BEJIMKMMH 3€MJIEBJIACHUKA-
MH, IEKOMY LI BCe K BHAJIOCH, a 0araTo XTo mpuadaB

BJIacH] (bepMHU i KOpHUCTYBaBcs NpUBLIesIMH, sIKi I'ekTop
ae Cen-2Kan Kpesekyp ocniBaB y 1782 p. Xoua Hauist
KapauHaJIbHO 3MiHusIacd 3 1780-X pokiB JOHHHI, Mpis
MpO BOJIOAIHHS 3eMJic0 OyJ1a MOCTIHHOK [JIs BCIiX TPy
B AMepuii. BisbiicTh poOiTHUKIB HE XOTiJM CTaBATH
MOT'YTHILIIM TIPOJIeTapiaToM, SKUil NiATPUMY€E coLiasic-
THYHY MOJITUYHY HapTito. BoHu xotism OyTH BJacHUKa-
MH HEBEJIMKOro 0i3Hecy, He3asIeKHIMHI PEMiCHUKAMII,
pOOOTONABLAMI iHIINM y BJIACHOMY NpaBi, WICHAMH
CepeIHbOro KJIacy, IO PO3BHBABCS, i MOHAJ yce HOMO-
BJIACHHKAMH 1 3eMJIEBJIACHIKAMH, SIK Oarari.
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Y ocoOmiii inwiii Kpaini ceimy J110606 00 671GCHOCMI He
€ Jicazy4iuioro wu mpueodxcriuioro, nixc y Cnosyuenux
Iimamax Amepuxu, i Hide Oinbuticms He 6USBTIAE MEHUE
NPUXUILHOCMI OOKMPUHAM, 5IKi 6YOb- IKUM YUHOM 3AeDO-

JACyromsb Chocobo6i 60100iHH A enacKicmio.

i YuikasbHi ymoBu y Crostydennx [ltaTax
Lt AMeprKH TIePETBOPHIIH TIEPEKOHAHHSI, OTH-
i cani TokBisIeM, Ha MOXJMBOCTI. HaBiTh

Tic/1s 3HUKHEHHS! KOPAOHY NPOCYBAHHS
MOCEJIEHIB y KiHLi 19 CTOJITTS BCe Lie 3aJ1H-
LIAJTMCS BEJIMKI AIJITHKM 3eMJIi, 16 MOXKHA
5 OyJi0 Oyaysatu mpuBatHi OymuHku. Ti, XTO Big-
. I sigysas Cnosyueni [lltatn Amepuku y 1950-x

- POKaX, 3aXOIJIIOBAJIUCS BEJINYE3HUMH MAcHBa-

MU, 1O CKJIAAJCS 3 OYOMHKIB OIHi€l pOIUHH,
SKIMHI OyJIH BKPHTI aMEepUKaHCBKI JaHmmadTH i gKi
OyJH 3acesieHi KaHIEISIPCbKIMA CJTy2KOOBLSIMHU i IPOMHC-
JIOBUMH poOiTHHKaMH. Biiachictb y popmi mpuBaTHOro
OymuHKy OyJia noctiiiHolo Mpieto y Crosryuenux Iltatax
AMepuKH 3 caMOro novaTky ix 3acHyBaHHs. I jeMokpa-
T, i pecryOJIKaHLi NiATPUMYBa/I L0 MPIO 1 COPUSLIN
il UTAXOM 3[ifiCHEHHS IepKaBHUX MPOrpaM, CpsMOBa-
HUX Ha TIOJIETLICHHs NpuaOanHs OyamHKy. Biachicts B
Amepuui Oy/1a DyHIAMEHTOM, Ha SIKOMY CTBOPEHO KBITY-
Ye JeMOKPATHUHE CYCIiJIbCTBO CEPEIHBOrO KJIacy.

* * *

Ha mouarky 21 cTOJITTS MU 3ITKHYJIICS 3 MPUTOJIOM-
IUTMBUM MAacCHBOM «BJIACHOCTEI» — Bif MaTepiasIbHUX i
3HAOMUX /10 BipTYaJIbHUX 1 €K30THYHHX. AJIe OCHOBHA
HEPYXOMICTh 3QJTHIIAETHCS, 1 YACTHHA POOOTH CYCHisIb-
CTBa, Ypsiay il 0COOJIMBO CY[iB MOJISTAE B TOMY, 1100
BU3HAUaTH, K Tpeda TPaKTyBATH BJIACHICTb Yy 1i Tpaau-
nifiHiil i peostroLiiiHO HOBIfl popmi. Bubyx mpas, mo
nouascs y 1950-x pokax, TpaHcqopMyBaBcs HE TLIbKH
y TOMY, SIK MU PO3[JISIIAEMO CBOOOAY CJI0Ba il Bipo-
CTOBiJaHHS, asie i BaacHOCTI. s mpuKJsamy Bi3bMEMO
TOi (paKT, KOJM CyyacHa Aep:KaBa 3abe3nevye NeBHUMU
MarepiaJbHUIMHI OJ1araMu CBOIX TPOMAJIsiH, BBOJSUM
MPOrpaMu COLiaJIbHOTO 3a0€3NeUeHHs], BUMIATY MEeHCiil




3a BIKOM, [ONOMOTH Ha BUMAAOK 0€3po0iTTS 1 MeauuHe
crpaxyBaHHs. Lle 6arato xTo BBaxkae (HOPMOIO MpaB
BJIACHOCTI, Ha AKY TPOMA/ISTHH MAlOTh MOBHE TPABO.

Y nmpyriii nosioBuHi 20 CTOJITTS pyXH 3a IPOMaJIsH-
CbKi MpaBa i OXOPOHY HABKOJIMILHBOrO CEpeOBHILA
IPUBEJIU 0 NMPUHHATTS 3aKOHIB, SIKi iCTOTHO OOTSKUIN
TpaJuuiilHi MOHATTS NpaB BJIACHOCTI. ByiacHuku pecro-
PaHiB HE MOXKYTb OiJIblIE AMCKPHMIHYBATH TOTO, KOO
BOHH OyIyTb 0OCJTyroByBaTH. BITaCHHKH TPOMHCIIOBOI
1 PUBATHOI BJIACHOCTI MOBHHHI HECTH 3aTPaTH Ha TPO-
rpPaMH 3aXUCTy AOBKi/LIS. [lepiKaBHE PEryJIHOBAaHHS, IO
BIUTUBA€ HA BCI CEKTOPU EKOHOMIKH 1 CyCHi/IbCTBA, IIe
rymoLe po3MIJIO CTape MOHSATTS MPO Te, WO BJIACHUKH
MOZKYTb POOUTH IIO 3aBrOAHO 3i CBOIMH MiIPHEMCTBA-
Mn unt BracHicTro. Lli mocATaHHS nmpuBesH AESKHX TITy-
MauiB /10 3BUHYBAUCHHS B TOMY, IO MPaBa BJIACHOCTI
BiIPABJICHO HA FOPUIMYHUI CMITHUK».

Ieii nors1s1x MokHa 0yJ10 O BUNpaBAaTH A0 MEBHOL
Mipy, ajie TUIbKH B TOMY pasi, SKILO PO3IJISAATH MpaBa
BJIACHOCTI Y iXHiil HEMOPYIUHOCTI - YMOBa, SIKOI HIKOJIH
HE iCHYBaJIO Hi B AMEPUKAHCHKOMY, Hi B aHIJIIICHKOMY
npasi. Hagite [[2KoH JIOKK, BUXBasIsI0UH NpUMAT BJIac-
HOCTi SIK FapaHTilo iHINX MpaB, BU3HABAB 3HAUHI 0OMe-
JKEHH 100 il BUKOPHCTaHHS. SIKILO B OJMH 4ac ame-
puKaHcpKoi icropii monsTrs laissez-faire (¢ppaniy3pkuii
BHCJIB, IO 03HAYAE «O3BOJIATH JIOASIM POOUTH Te, IO
BOHH XOUYTb») 3HAUHOI MipPOK) HATOJIONTYBaJIO Ha Ipa-
BaxX BJIACHOCTI, B iHILMIT BOHO 0YJ10 HEMOMITHHM. 3a [Ba
OCTaHHI JeCATWITTS heiepasibHi Cyau NPSIMYOTb 10
BCTAHOBJICHHSI HOBOTO 0aJIaHCy MK 3aKOHHUM 3aHENo-
KOEHHSIM CYYacHOI A€pKaBH i TUM, SIK L€ 3aHEMOKOEHHS
TNOCATAE Ha MpaBa BJIACHOCTI.
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B nawomy ceimi, wo nocmiiino 3minroemsc s, 00Ha piu €
TNEBHOT0: HEeGUBHAUEHICIb XAPAKMEPU3YBAMUME NPOCHO3U
1000 6NUBY HOB020 MICMOGYOY8AHHS HA PUSUKY GUHUK-
HEHH S, Nosenell, 3eMIempYyCis, MPAHCTOPMHUX 3amOpie
4y 3an00it06aHb WKOOU HABKOTIUWMHBOMY CEPeO0BUL).
Sxkwo euHuKae CymHie Wooo 06csiey makux eniueis, epo-
MaOcokuli inmepec y ix 8i08epHeHHI NOBUHEH Nepesaicami
npusammi inmepecu [6nacrukig]. Skuo deporcasa modxice
niomeepoumu, wo yMoeu, 66¢0eHi Heto CMOCOBHO 3200U
Ha 3a6y008Y, 00360J1510Mb PAYiOHATIbHE, HeynepeoxCeHe
i cnpusimauee 00CACHEHH S 3460aHb NPAGOMIPHOCO NIIAHY
3a06y006u, MO Yi YMOGY NOGUHHI CYNPOBOOINCY6AMUCS. 3HAY-
HUM npunywentim oocmosiprocmi. Tseap 0oeederns, wo
yi ymoau 6e3nidcmagHo NOPYUILTIUL EKOHOMIUHY 6apmichb
[6racrocmi], noericmro nseae wa cmopory, ska onpomec-
moeye 0ii deporcasi.

JlesKi 3 WX MUTaHb 3’ SIBJIFOTHCS 13 3aHOBO BUHUKJIO-
rO BIIYYTTS YCBIZOMJIEHHS MIPOOJIEM HABKOJIHLIHBOTO
CepedoBHINa, i e 3POCTAHHS, X0Ya i € 3MOPOBUM JIJIS
€KOHOMIKH, MOK€ MaTH LIKi[JINBUH BILJIUB Ha SKICTb
TMOBITPs 1 BOAU. 3arasibHe MpaBo MOKJagasio BHHY 3a
3a0py/IHEHHS CTpyMKa (piuKH) Ha BJIACHUKA, SKWil CKH-
HyB Biaxoau B Boay. Huni mKona, 3aBgaHa moBiTpro 4n
BO[i, YaCTO He MOXKe OyTH BiIHECEHA Ha PaXyHOK OKpe-
MOI 0coOM UM OIHIEl KOpHopaLii, ajie € CyKYIMHOK BHAC-
JIIOK [iii 6araTbOX CTOPIH MPOTSATOM KiJIBKOX POKIiB Yi
HABITb OECATUJITD. SIK MU BU3HAYAEMO HE TAaK BHHY, K
3aTpaTH Ha MPOBeJEHHS ouncHUX podiT? Hackiabkn mu
YTUCKY€EMO iHTepecu MPUBATHOI BJIACHOCTI, 0COOJIIBO
BJIACHHKIB, SIKI MOXKYTb MaTH B HaliKpaliomy BUIa[-
Ky KPUTHUHHI BIUTHB Ha 3HAUHY NMPOOJIeMY JOBKIJIS,
00MEeKYHOUH TXHI TpaauuiiiHi MpaBa Ha BJacHicTb? Sk
3ayBaxuB 0araTo pokiB Tomy cyans Xyro biek, myHKT
PO BWIYYeHHS «OyB CTBOPEHHil AJIs TOro, 00 nepe-
IIKOAUTHU JAEP2KaBi 3MYLIyBaTH OKPEMHX OCi0 caMOCTiii-
HO HECTH Tsrapi, SIKi IpH BCill HeymepeaKeHocTi i crpa-
BEIUIMBOCTI MOBUHHA HECTH IPOMACHKICTD Y LIJIOMY».
Lle vacTnHa muckycii Ha movaTKy 21 cTOJITTS, aje
TIJIbKM YaCTHHA.

ITpu cucteMmi BiJIBHOTO MiANPHEMHHLUTBA BJIACHICTD
Mae pi3Hi opmu, i KoXKHA (DOpMa MA€E KOHKPETHY
BapTicTb U1 Pi3HuX wisieil. OnuTyBaHHS CBiAYaTh, 11O
nonan 70 BIOCOTKIB aMEpHKAHCHKOro HApOAYy Ha/arTh
MpaBaM BJIACHOCTI 0c0OJIMBOI HiHHOCTI. TpaauniiiiHuii
MOTJIST HA OCHOBHI TpaBa BJIACHOCTI I0Ope MOCJTyKHB
aMEpUKAHCbKOMY HapofioBi NpoTarom Oisbiue sk 200
POKiB, i mpodJsieMa MOJISrae B TOMY, 100 B3STU LIHHOC-
Ti, [0 JIEXKATh B OCHOBi I[bOr0 3000B’s3aHHS, 1 3aCTO-
CyBaTH [0 HOBHX CHTYaiii, 10 HOBUX (POPM BJIACHOCTI
THM CIIOCOOOM, KM 3aXHINATHME SIK BJIACHHWKA, Tak i
IPOMaJICHKICTh. n
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- BoceMa noniPABKA 1o Koncruryui CIHIA

€XTO BBaKa€ IMBHHM, IO TaK 0arato

rapaHTiii, BHECEHHX Y mepBicHuil binub

IO NpaBa, CTOCYIOTBCS 3aXUCTY JIOME],
SKHX 3BHHYBAauylOTb y BUMHEHHi 3/l0unHiB. YeTBepTa
TNOTMPaBKa BUMArae OpIepiB /1Sl 3AiMICHEHHST OOLIYKY it
apemry. [’4Ta nonpaBka BEMAara€e 3BHHYBATyBaJIBHOTO
aKTa BEJIMKOro JKypi, HaroJIOLye Ha HEMPUITyCTHMOCTI
TNOBTOPHOTO MPUTSICHEHHS! 10 KPUMiHAJIbHOI BifMOBIfA Ib-
HOCTi 3BHHYBa4yBaHIX, 3a00pOHSE NPUMYC AJISL CBiUEHDb
y KpUMiHaJIbHUX CIIPaBax MPOTH caMoro cede il 3ade3-
Tedye HaJIeXKHy mpaBoBy mpouenypy. Illocra mompaska
TapaHTye CJTyXaHHS CHOPaBH B CY/i MPHCSIKHIX, NIPABO
3HATH BHCYHYTi 3BHHYBaYeHHs Ta TMPABO OYHOI CTABKH
31 CBIIKaMH, & TAKOK OTPUMAHHS JONOMOIH afIBOKATa.
A BocbMa nonpaBka 3a00pOHSI€E, KO 0CO0Y BH3HAHO
BUHHOIO ITifl Yac HEYNEePE[KEHOro CyJ0BOrO po3r/Isiay,
HAaKJ1agaTH HaaMipHi mwrpacu Ta KOPCTOKi NOKapaH-
Hsl, - BOHH MOBUHHI OyTH mponopuiiinnMu 3s0undy. He
MOZKHA omTpadyBaTh JIOAUHY HA MIUJBHOH JIOJIapiB 3a
TNOPYLICHHSI MPaBUJT AOPOKHBOTO PYXY, BIAPI3aTH PyKY
3a MiAPoOKy YeKa 4i 3aCyOUTH [0 CTPATH 33 a3apTHI
irpu, 3a00pOHEHI 3aKOHOM. 3HOBY K TaKu, paBa, HafiaHi
HABITh THM, XTO 3aCy/’KCHNII 32 BUMHEHHS 3JI0UMHY, Tpe-
0a moBazKaTH, MO0 AeMOKPATHYHE CYCIIJIBCTBO BipHJIO
y CIPaBEUTHBY CHCTEMY KPHMiHAJIBHOrO CyJOYMHCTBA
i o0 camy cucTeMy He BUKOPHCTOBYBAJI CMOTBOPEHO
SK 3aci0 nosiTHuHOro mepecsigyBanHd. Lle B ineasi, a
peaJIbHICTb 1HKOJIM Jajleka Bif ifeasty. OgHak 3aco0u
3axHCTy, nepeadaueHi bisiem npo npasa, € eTaJ0HOM,
[0 SKOTO TOBHHHO TPArHyTH AEMOKPATHYHE CYCIiJIECTBO.

Hebimn, P4+ 17~20

Xmo 66°e Ha cmepmb Jir0OUHY, M0o2o mpeba ckapamy
cmepmio... Xmo nopanums 6020 GIUNCHL020, Hexail
iiomy me came 64UHAMb. NePeSIOM 3a NEPESIOM, OKO 3a
0Ko0, 3y0 3a 3y0; sike YuK0OJNCEeHH S 8iH 3an00ise JI0OUH,
maxoeo Hexaii 3a60a0yms i omy.

Xoua neit ypuok 3i Craporo 3amnosity, sK i nofmioHi
ypuBkH 3 Kopany, 3maeTbes, 103BoJisie rpy0y MOMCTY,
HACIIPaB/Ii BOHM BU3HAUYAIOTH T, IO 0YJIO HOBOI ifie€ro
NOKAPaHHS — MNPONOPUiiiHiCTb. 3/I0UNHELb MOBUHEH OYTH
NOKapaHuil BIAMOBIAHO [0 cBoro 3s0unHy. OKO 3a 0KO
- Ile He Te, IO OKO, pyKa i Hora 3a oko. He3Baxaro-
Yl Ha Te, IO MU Telep BBAKAEMO OOrPYHTOBAHICTIO
TaKoro Migxomy, HeOOXifHi Oy CTOJITTS, MO0 ue
NOBHICTIO 0yJ10 MpuilHATO y €Bponi. 3 gaBHIX YaciB 10
enoxu [IpocsiTHuursa 18 cTo/iTTS MOHApXiUHI AepiKa-
BU YAacTO 3aCTOCOBYBaJIH JKOPCTOKI (hOpMH MOKapaHHs

y BUIJISIIL JKaXJIMBUX TOPTYP i MOBLJIBHOI MYYEHHIbKOL
CMEpTi, MOKapaHHs, WO HiSK He Oy MpOmopLiiiHuMu
10 cKoeHnx 3J10unHiB. Ille HaBiTh HampukiHui 18 crosit-
T y BesmkoOpuranii nosag 200 npaBomopylieHb Kapa-
JIMCS CMEPTIO, OLIBLIICTD 3 HUX CTAHOBUJIH 3JI0YHHH
MPOTH BJIACHOCTI, 30KpeMa ApiOHa KpamiKka, 3pyoane
JEPeBO UM BUKPAJCHHS KPOJIIB i3 UyKOro Camy.

Ilepesik cnoco0iB MOKapaHHA 1 3JI04MHH, 3a SIKi 1X
3aCTOCOBYBAJIM, NPUTOJIOMILYE BPA3JMBOTO Cy4acHUKA.
B ngaBHix AciHaX ApaKOHIBCbKi 3aKOHH CbOMOTO CTOJIIT-
T no Pi3gea XpucroBoro mepenoauasm CMEpTHY Kapy
3a Oy[b-SKHil CKOEHHIl 3/10unH. [[BOMa CTOTTAME
Mi3HilIe PUMCBHKE MPABO Y BUIJISIAL 3aKOHY ABAHAALSATH
Ta0JIMIb Nependavyasso CMepTHY Kapy 3a TaKi 3JI0UMHI,
SK 30MpaHHs BPOJKAK HA UYXill 3eMJIi, JIKECBITUEHHS
Ta MOPYLIEHHS HIYHOI TUI y MicTi. PuMUIsHu BuHail-
1UTH §araTo Cnoco0iB CMEPTHOI KapH, 30KpeMa po3m’sT-
TSI, BTOIUICHHS B MOpi, MOXOBAHHS 3a7KNBO, 3a0HTTSI
10 CMEpTi il cafiKaHHs Ha Maso. 3a BOMBCTBO poanya
3aCyIKEHOro KJIaJId B MILIOK 3 COOAKOH, MiBHEM,
raIl0KOI0 1 MaBIOIO, a MOTIM 3aHYPIOBAJIM Y BOAY.

B CepenHi Biki TOPTYpH YacTO CYNPOBOKYBAJIH BUKO-
HAHHS CMEPTHOTO BHPOKY. AHIJICBKI GapoHH Majm My
3 BOIOKO [UISI BTOMJICHHS i Imoennmro. | omre, i mpyre
BUKOPHCTOBYBAJIH SIK 3a OPiOHi, TaK i 3a TSKKi 3/10UH-
HU. 32 MOJPYKHIO 3pay XKIiHKY ClaJIOBasIM HA OararTi,

a YOJIOBIKIB BilllajiH, a MOTIM 00pi3yBasiu METJIH0, 100
BOHH HE BCTUIJIM NIOMEPTH, NOTPOLI/IH iX 1 pO3UJICHOBY-
Basu. THX, XTO HE BU3HABAB 3BUHYBAUEHHS, MiANaBAJIN
KaTyBaHHIO MPECOM, KJIa/Ii iM Ha TPYyad BaXKKi TSArapi.
B mepumii nenb KaT gaBaB KEPTBi HEBEJMKHI IIMATOK
XJ1i0a, Ha APYrHil — TPOXM TYXJIOI BOAH, i TaK TPUBAJIO
JOTH, DOKHU JIFO[MHA HEe NMpU3HaBasacs abo He MOMHpaJIa.
B 1531 p. KOpoJ1iBCbKUil YPsA 3aTBEPAUB CMEPTHY Kapy
yepe3 KUI' ATiHHS SK BiAMOBIIHMI CIIOCIO BUKOHAHHST BHPO-
Ky. Maiixe Bci cMepTHi BUPOKH BUKOHYBAJIH MyOJIiUHO
SIK MAcOBE BHIOBUILE i U TOTO, 00 JaTH YPOK, IO
TOPYLUEHHS 3aKOHY NPU3BEME [0 KAXJIMBUX HACJIMIKIB.
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Bin nosunern 6ymu nosiwenuii sk 3paoHuK KOpoJis,
sikuli 3pobus fioeo puyapem, 8i mae Oymu ckapanuii sk
Yousys oxcenmibmera 6 3amky I asapoen, iioeo Kinyis-
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KU Maroms 6ymu cnaJieri, 00 6in 0CKeéepHUg youscmeom
mopaicecmeo Cmpacmeii Xpucma, a fioco ocmarku nicas
uemeepmysanHs Marome OYmu eUcmagJieHi no Kpaiwi,
MOMY W0 8iH Y DI3HUX MICYSX 3AMUULTINE CMEPMb CEOE-
MY NOBETUMETIFO KOPOJIIO.

KpiM cMepTHOI Kapu, aHrJiiiicbke IpaBo mependavasio
YHCJIEHHI MEHILI OKapaHHs, HANPHUKJIA, TaBPYBAHHS,
BiJIpi3yBaHHS ByXa UM 3aCJIAHHS B IITPAapHY KOJIOHIO.
Bisnblie Toro, opranu BJIagu KOpPOJIBCTBA HE CTPAK A
B IOKOPIB COBICTI 3a Ti CMOCOOM, SIKi BOHU 3aCTOCOBY-
BAJIM MiJ Yac JOMHUTIB MiJO3PIOBAHUX, i OaraTo Jiromeil
NIPU3HABAJINCS Y CKOEHHI 3JI0YHHIB, SKHX BOHH MOTJIH
HIKOJIH HE CKOFOBATH, 100 HE CTpaKAATH IIe 3aiiBy XBH-
JiMHY Bif KatyBaHb Ha mu0i. [Tocesenui B HoBomy Cairi
TpUHEC el aHrJHIAChKII KofeKc i3 co00k, Xoua Hemlo-
CTATHICTD JIOACHKUX PECYPCIB y KOJIOHISIX MPHBEJsA 0
piLy4oro CKOPOUEHHsI BUMAMKIB 3aCTOCYBAaHHS CMEPTHOL
Kapu, 0cOOJIMBO 32 He3HAUHI 3710umMHN. JIromu, sKi Mor-
JI TpairoBatH, Oy/M HAATO WIHHUMA, 100 iX BTpavyaTi
yepe3 ApiOHi MOPYIUEHHSI, TaKi SIK KpaaizKKa KpOJIiB.
[Typurann B Maccauycerci, HaIpUKJIaf, BiAMIHII CMep-
THy Kapy 3a Oyap-sKuil Bu Kpaaixku i B «Maccauy-
CETCbKHX OCHOBax cBoOoa» (1641 p.) mporoJiocusu, 1o
«MH HE JO3BOJIIEMO JKOIHHX TiJI€CHHX MOKApaHb, SKi €
HETYMaHHHMH, BapBAPCBKAMH YH JKOPCTOKHMH».

Ha vac Biiiu 3a He3aJ1eXKHiCTb OLIBIIICTD KOJIOHIH
yKe MaJli 3aKOHH, 5IKi mepeadayuaIu CMEpTHY Kapy
IUIXOM TIOBILIAHHS K 3BUYANHMI CIOCIO BHKOHAHHS
CMEPTHOTO BUPOKY 3a Mifmasl, AepxKaBHY 3pajy, BOUB-
CTBO, TOMOCEKCYaJTi3M, KPafiKKy, 3rBajITYBaHHS, KOHO-
KpaaCcTBO, MOBCTAHHS padiB i MApoOKy rpowei. ¥ mes-
KHX KOJIOHISIX OYJIM XKOPCTKillli KpUMiHaJIbHI KOIEKCH,
asie BC apxiBu, 30A€ThCS, MATBEPIXKYIOTD, IO HABITH
y pasi, KOJIM KOHKPETHUH 3/7I04MH MOXKEe KapaTHCsl cMep-
TIO, CYAAl 1 IPUCSIKHI 3acifaTesii MpU3HAYaIM Le NOKa-
PaHHS TiJIbKM Y BUNAJKY HAlraHEOHIlNX 3/I0UMHIB.

Xoua OMYyBaHHS, 3aHYPEHHSI y BOOY Ta CTOBI TaHBOM,
KOJII 3aCYKEHHX NPUKOBYBAJIM IO CTOBMA y IPOMaf-
CbKOMY MiClli, ¢ Ha/l HIMHI HACMiXaJIHCS, LIe 3aJIiIa-
JIUCSL Y KIJIBKOX KOJIOHISIX OCHOBHHMH, aJ1€ KOpPCTOKIILi
¢opMH KaTyBaHb i MOKapaHb AyXKe LIBUAKO 3HUKJIH B
Awmepri. Ile Bigodpaxkaso pehOpMiCTCEKI pyXH y MeT-
POMOJIii, 110 ToYasi 30ypIOBATH MPOMAICHKY IYMKY Mpo-
TH IHCTUTYIaTi30BaHol kopcTtokocTi. OCHOBHI fedaTn
CTOCOBHO TOr'0, L0 CTAHOBUTDb JKOPCTOKE Ta HE3BHYAIHE
noKapaHHsi, Bii0yBasmcs nif yac BiiiHu 3a He3as1eXKHICTh
1 mommproBasIcs. Yepe3 MiAroToBKy mpoekTy Kouncrury-
uii Ta bisug npo npasa, aedatu, sKi OaraTbMa crocoda-
MH MepeIBillaii CyJacHy CYNepeuHiCTh OO0 TOro, un
CMEpTHA Kapa € JKOPCTOKUM i HAZIMIPHIM MOKAPAHHSIM.

Bocbma mompaBka 1o KoHcTuTynii moBroproe maiizxe
CJIOBO B CJIOBO Ty camy 3a00poHy, BTijieHy B CraTti 10
aHruiiicbkoro bt mpo npasa Big 1689 p., gxuii mi3Hi-
we JIxopax Meiicon inkopnopysas y binti npo npasa
wrraty Biprinis (1776 p.) Ta nintsepaus Koundenepauiii-
mnit Konrpec y nocranosi npo IliBriunnii 3axig B 1787
p- ix vac pebatie no KoHcTuTywii B KiJIbKOX IITaTax
BUHUKJIH 3aNEePEYCHHS OO0 TOro, 100 HOBUIH JOKY-
MEHT He 3aXOAHUB HAATO JaJIEKO B 3aXUCTi OCOOUCTHX

cBoboa. Y Maccauycerci OuH feJsieraT 3 NpUBOAY paTH-
bikauiiiHoi KoHBeHNil 3ayBaxuB, o KoHCTUTYLIS He
00MeXKye METOMIB MOKAPAHHS i TEOPETUYHO MOZKJIHBE
3acTocyBaHHs auOu i mmobennui. Y Bipriuii [TaTpix [en-
pi OyB cTypOOBaHHii THM, 10 MOXKYTb 3aCTOCOBYBATHCS
KaTyBaHHs. X04a BOHH OOW/IBA, MO CYTi, HANIOJISTAJIH
Ha BHECEHi LIMpLIOro OIS Mpo MpaBa, BOHN BBAXKAJIH
HEOOXIZIHUM 3aXHCTHTH TPOMAISH BiJl 2KOPCTOKOCTI, SIKa
B aHIJIIHCHKIll icTopii OyJia gyKe MOMMPEHOO.

enpabi < (( /byu(m 79600%{1/
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Yu nanexcro cnpuiimacmocs 3a00poHa axenilicokum
Kinnem npo npaea sccopcmokux i HAOMIpHUX noKapaHs
5K 6i0n06i0b KA HAOMIDHI Ul HE3aKOHHKI NOKAPAHHS, SK
Deacy6anns Ha 6apeapcoKi ik Jdcaxausi Cnocobu nokapa-
na? Hemae cymuigy, wo, skum ou He 6y8 3ano3ueHusi
mekcm i 6Hecenns lioeo y Bocomy nonpasky, nawi meop-
yi Koncmumyyii manu Ha yeasi oeonocumu no3a 3axo-
HOM Kamyearns ma irnwi HCopcmoki NOKaApaHHs.

JleGatu 3 NpUBOAY XKOPCTOKOrO i HAAMIPHOrO MOKa-
PaHHSI BKJIHOYaJIH ii OOrOBOPEHHS MUTaHb, YH CMEPTHA
Kapa MOBUHHA BBaKaTHCS T03a 3aKoHOM. [Ipami eBpo-
neiicbknx isocodis, Takux sk IMmanyin Kanr, Oym
noope Bigomi y Cnosyuennx IlItatax Amepukuy, i fioro
NEPEeBU3HAUEHHS CTApOro 0i0JIIHOrO MOHATTS «IpPO-
MOPUIHHOCTI» MaJI0 HAaA3BUYAIIHO Ba’KJIMBE 3HAUCHHS.
Auste pa3oM i3 THM Oysm Bigomi i mpaui Takux pecop-
MaTopiB, sK itasienp Ye3ape bekkapia, skuii BUCTynaB
NpoTH cMepTHOI Kapu. bekkapia OyB mepeKoHaHHi, 1110,
BJIACHE, CaMa CyBOPICTb 3aKOHY YacTO NpHMYyLIyBaJia
3JI0YMHIIB «CKOKOBATH HOBI 3JIOUHHH, 100 YHHKHYTH
MoKapaHHsl 3a nepiumii». HanmpukJiaj, Ko Takuii npo-
CTHil 37109HH, SIK KpamiKKa KypyaTd, MOXKe MPH3BECTH
10 CyBOPOTrO MOKApaHHS, TOAI Kpafiil KypyaT Moxe
BJIATUCS HABITh OO OLJIBIIOrO HACHJIBCTBA, OO YHUKHY-
TH 3aTPUMAHHS i, BIAMOBIHO, MOKAPAHHSI.

BopHouac s1yHa/m [esiKi BIUTUBOBI T'OJIOCH 3a CKacy-
BAHHS HAllBUIIOI MipH NOKapaHHs. JIeXTO CTBEPAKYBaB,
IO yCHiX HOBOI pecryOJTiKH MOBHHEH 3aJIeKaTH Bil
J0OpOYECHOCTI TPOMAJISH, @ He Bifl CTpaxy mnepen CyBo-
PUM KPHMiHAJIbHIM KOIEKCOM, B SIKOMY 0arato XTo
BOauaB 03Haky Tupadii. benmkamin Pam, oguH i3 THX,
XTO migmicaB Jleksiapanuito He3aJIeKHOCTI, 3asBUB, 10
«HallBUIA Mipa MOKApPaHHs € NPUPOJHUM NPOAYKTOM
MOHAPXIUHUX ypsAiB». HaBiTh Takuii KoHCEpBaTOp, SIK
Aunexcannep I'amisbToH, OyB NepeKOHaHHH, MO «ifes
JKOPCTOKOCTI BCeJIsiE Biipa3y» i 1[0 CMepTHA Kapa Mifi-
puBa€ pecnyOiKaHCbKi LIHHOCTI i PO3BUTOK.

ITin vac npoBeneHHs nepuoro Koxrpecy BianosigHo
a0 Konerurynii CIIA y 1789 p. aebaru 3 mpusoay
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3aIPONOHOBAHOI 3a00POHH JKOPCTOKOrO 1 HafMIpHOTO
nokapanus Oysm HesHaunmvi. Cemroess JliBepmop 3
Hpto-I'emMmmmpa BECTYMIB TisIbKH 3 OJHIM KOMEHTapeM.

@ey&w&aﬁ}aﬂa

= “ 7
@PMM&J[) C%ﬁf/)yac/)
3 n/m(ﬁ%j//)l(%%cmww A

4 ~
H&‘)’é(t‘(ﬂltm/éﬂ 7@6/@(9&(0}0}-&%

/789/.

30aembCs, RYHKIM 6UPANCAE 3HAUHOI MIPOIO eYMAH-
HiCmb, 3 Yb02O NPUE0DY Yy MeHe HeMAE HCOORUX 3aY6a-
ofcenb. Aie, OCKiIbKU, 300€MbC S, 6 HbOMY HEMAE HISKO20
CMUCTLY, 5 6602CaI0, WO 6iH He nompibeH... Kopcmoke
4y HAOMipHe nokapanus He Oyoe Haknadamucs. Inkonu
He0OXiOHO nogicumu JIOOUHY, 3J104UHYL YACMO 3ACTY208Y-
oMb Ha OULYBAHHSL §, MOJXCJIUBO, HA Me, WO im 6idpizanu
8yxa. Ane uu nam y mMaibymrHooMy NOBUHHO 3A00POH -
MUC S HAKTIAOEHH L YUX NOKAPAHD MOMY, W0 60HU HCOD-
cmoxi? Sxwo 6 6yJ10 eunaiioeHo nobaaxcausiuuii cnocio
6UNPAGJIEHHS 3714 | GIONAKY6AHHS IHUAUX 610 1i020 CKOEH-
1S, mo 6Y210 6 po3cyOnuso 05 3aKOH00ABUO20 OPeaky
iioeo npulinsmu. Ane 00Ku y HAC HeMAe eapanmii, Wo ye
0y0e 3po0.ieHo, Mu He NOBUHHI Gymu 0OMmediceri nodioHOO
dexnapayicro 6 momy, woob npuiimamuy HeoOXiOHi 3aKOHU.

Komenrapi JliBepmopa He Tpeba crpuiiMaTi B KOH-
TEKCTi muckycil. BiH He 3amepeuye NpoTH r'yMaHHHX
NOKapaHb; HABNAKH, BiH CTYpPOOBAHMil THM, Y BOHH
OyayTb edeKkTHBHUMU. B 3B’43Ky 3 LM BiH BUCJIOB-
JIE TYMKY, 110, OCKIJIbKH CYCIJIBCTBO 3MIHIOETBC,
3MIHIOIOTbLCA il €THYHI HOpMH. B meBHUIT MOMEHT KaTy-
BaHHs Ha AUOI il UeTBEPTYBAHHS BBAaJKAJCS BiMOBIA-
HOKO Kapor 3a AepKaBHy 3paay. I Toil ¢akr, mo BoHH
OyJI JKOPCTOKUMH 1 CIIPUUMHAJIM JKaXJIMBI CTPaKAaH-
Hsl, POOWJIH iX TOAI B yMax JIFOAell Lie MpUAATHIIIHME
IU1 PO3MJIATH 32 HAHOLIbIINI 3JI0UMH MPOTH AEPXKABH.
B Amepuui 18 cronitra JliBepmop OyB cepen MeH-
IIOCTi, OCKIJIbKH BiH HafiaB Ou mepeBary Tomy, oo
JOBIpSATH 3aKOHOMABYIl BJIafi, sKa O He HakJiagasia
HEr'yMaHHUX BUPOKIB, 3aJIMIIAIOYN 33 HEIO MPaBO Ha
3aCTOCYBaHHS TaKHX 3aC00iB, SKi MOXKYTb OyTH Bifmo-
BiTHUMH IS 3aN00IraHHS CKOEHHIO 3JIOUMHY i OKapaH-
Hsl 3a Hboro. OfHaK OiJIBIIICTD HA/aJsIa TMEpeBary TOMY,
00 BU3HAUNTH MEBHI 0OMEXKEHHA U1 ypsiay. ABTOpH
binns mpo npaBa, a Takox Oarato Jofeil MOKOJTiHHS
TBOpUiB KoHCTHTYLii HE HAATO AOBIPSAM YPSAOBI, BOHH
3HaJIH 3 BJIACHOTO AOCBiAY, K MOBOAUTLCS HEOOMEXKE-
Ha BJaja.

* *

Ha Bigminy Big iHmmx po3maijis bisig mpo mpa-

Ba, KIJIBKICTb MPELEIEHTIB 3 NPUBOIY «XKOPCTOKOro
1 HaAMIPHOTO MOKAPaHHSI», BUHECEHUX BepXOBHUM
CynoM, OyJia BiTHOCHO He3HAauHOR. KaTyBaHHS HiKOJII

*

He OyJIM YacTHHOIO 3aKOHHOro noxapanHs y Crosyue-
Hux IltaTax Amepuku. I HeuncsieHHI KOMEHTapi Ha
0 TeMy CTOCYBAJIICS MiCLEBHX OpraHiB BJIA[H, SKi
BIABAJIHCS 00 (PI3HYHOrO HACHJIbCTBA, HAMAraroUuncCh
JOMOI'THCS 3i3HaHb. By MOOAMHOKI BUIAJKH TOrO, LIO
CTaHOBHTDb HaJMIpHY cyMy 3acTaBu un wrpadis, aie
B LIbOMY NHUTaHHI HEMAE «YITKOI JIiHii», MO SKiil MOXK-
Ha Oys10 O opienrtyBartucs. LlIBumme anessuiitauii cyn
BKa3yBaB Ha Te, IO L€ MUTAHHS HAlKpalue 3a/IIAaTH
cyaaM mepiuoi iHcTaHmil. | sIK1o 3BUHYBauyBaHMil BBa-
KaB ce0e yleMJIeHHM, TOAI BiH Mir Ou MoJaTH ameJisi-
1it0 PO CKACYBaHHS.

SIK y kpaiHi, Tak i B cymax iluid gebaTH mpo Te, uu
HallBUINA Mipa MOKapaHHs MOBUHHA OYTH 3a00pOHEHa SK
Taka, OCKiJIbKu nopywye Bocbmy monpasky no Koncru-
Tyuii. BigmosigHo mo dopmysmoBanus [Tonpasku, neprui
crpaBy, gKi cayxaB Bepxosnuii Cyn, crocyBasucs Cro-
co0y BUKOHAHHSI CMEPTHOTO BHPOKY, a He (haKTHUHOTO
noxkapanHs. ¥ 1878 p. Cyn BuHIC pillleHHS IPO BUKOPU-
CTaHHSI KOMaH[H, MPU3HAYEHOI IJIST PO3CTPLJY, K CIO-
co0y BUKOHAHHSI CMEPTHOI'O BUPOKY YB’S3HEHHM, @ TPO-
XU Ti3HiIIe, yepe3 AeCSITIJIITTS, CXBAJIMB BHKOPUCTAHHS
€JIEKTPUYHOTO CTi/IBLIS, 3aNPOBAKEHOTO SIK I'yMaHHHI
3aci0 BHKOHAHHSI CMEPTHOIO BUPOKY. depe3 CTOJHTTS y
BepxosHomy Cynai BxKe He PO3IJILAaI0Cs KOAHOL Cyme-
PEUKH 00 ICHYrOUOi (DOPMH «T'yMAaHHOTO» BHKOHAHHS
CMEpTHOr0 BUPOKY — cMepTesibHol iH ekuil. [To cyri,
Bepxosunii Cyn BU3HAUNB, 0 OCKIJIbKH CMEPTHHII
BUPOK iCHY€, BiH 3a/IMLIA€ 32 IITATAMHU NPABO BH3HAYA-
TH, 70 SIKHX 3aC00iB BOABaTHCS 32 YMOBH, IO KaTyBaH-
Hsl Ui iHUII KOPCTOKi a00 HaAMIpHi cnocoOu He OyayTb
3acrocoByBarhcs. Cam Cyq sBHO Heoxoue 3aiiMaBcs
BupitweHHsaM y 1970-x pokax cymepeuku mpo BiAMiHY
CMEpTHOI KapH, i, 30A€ThCS, He3a0ApOM BiH 3HOBY Oy[e
UM 3aiiMaTUCS, OCKIJIbKH HUHILIHI AUCKYCIi BiirparoTh
BHU3HAYHY POJIb B OOrOBOPEHHI EPKABHOI MOJITHKH.

* * *

3a nmepwi gBa gecatuuitts 20 cropivus y Crnosydve-
Hux [lltaTax Amepukn 3MeHImIacs KiJbKicTh defe-
paJIbHUX 3JI0UMHIB, SKi MOXKYTb KapaTHCS CMEPTHOO
Kapoto, 1 KiJIbKa LITATIB 30BCIM BiAMIHUJIN HAHBHUILY
Mipy nokapanHs. Pyx 3a BiIMiHy cMepTHOI KapH He
nisiB 1o mouyatky 1960-x pokiB, KOJIM Cylepeyka Ioa0
CMEpPTHOI Kapy 3HOBY NpUBEpHYyJIa yBary Kpainn. Yac-
TKOBO ILIefl HOBHI PyX 3a BiAMiHY CMEPTHOI KapH uep-
NaB CUJIy 3 MepeMor, IKuX 0yJI0 JOCSATHYTO B iHIINX
KpaiHax.

Hesnos3i nicaist [lpyroi cBiToBOI BiiiHn pechopmaTopu
MiATPUMYBaJI BiAMiHYy CMEPTHOI KapHl SIK METY BCiX LBi-
JI30BaHUX KpaiH y MiArOTOBLI MPOEKTY 3araJibHOI JieK-
sapanii npas roguan y 1948 p. Kisibka eBponeicbkux
KpaiH, Hanpuksaza, Hopseris, BKe BigMiHWIN CMEPTHY
Kapy, a iHIIi NOrOAMJINCS 3 THM, LIO TIOBHHHI OyTH TEBHi
OOMEZKEHHsI Ha 1i 3aCTOCYBaHHS. 3 yacoM HH3Ka KpaiH
noyvasia MmanucyBat 0araTOCTOPOHHI JOrOBOPH, SIKi
3a00pPOHSIT CMEPTHY Kapy O HEMOBHOJIITHIX, BAriTHHX
JKIHOK 1 JHTHIX JIHOZIei, a TaK0K 00MeKyBasIi KiJIbKiCTb
3JI0UHHIB, 32 SKi BOHA MOXKe OyTH HaKJIafieHa.

3perroro, 0yJ10 CKJIaACHO MPOEKTH TPHOX MiKHAPOA-
HUX YTOf, SIKi Masli 3a MeTy MOBHY BifIMiHy CMEPTHOI
Kapu, ofHa 3 HUX y 1983 p., a [Bi iHWI - 4yepe3 IiCTb




pokiB. [Tonan 50 xpain migmucasu ui nporoxkosm. Huwi,
yepe3 MBCTOMITTS MicJisl TOro, sk HiopHOep3bKuit
TpUOYHAJT 3aCYINB HAMCTCHKHUX AiSTYiB OO CMEPTHOI
KapH, MiKHAPOJHE MPaBoO 0OMeXye CMEPTHY Kapy TpH
3BUHYBAYEHHSX 3 BifiCbKOBI 3JIOUMHH 1 3JI0MHU NPOTH
JofcTBa. B OaraTbox KpaiHax, sKi HELOAABHO CKUHYJI
SpMO THpaHii, OHUM i3 NEpIIIX 3aKOHIB, MPUAHATUX
JEMOKPAaTHIHO OOPAHHMH TapJIaMeHTaMIl, OyB 3aKOH
Npo BiAAMiHY HalBHILOI MipH MOKApaHHS, OCKIJIbKH 3a
MPaBJIiHHS MOMEPEeHIX aBTOKPATHYHHX YPSAiB CMEpTHA
Kapa 0yJs1a BaXKJIMBAM 3aCO00M MiAKOPEHHS HACEJICHHS.

Cnostyueni IlTatu AMepuxy 3 psiay NpUUMH HE MiAmu-
cau ui mporokosm. OpHa 3 HUX - TOl mpocTuil akT,
o Bepxosunit Cyz1 He BBaKa€ HaiiBHILy Mipy MOKapaH-
HS Per se (camo 1o codi) MopyIIeHHIM 3a00pOHH, IO
HaKJIAAaeThes BOCbMOIO MOMpaBKOIO HAa KOPCTOKE i
HaaMipHe NoKapaHHs. HakJiafieHHs HailBUILOi MipH TMoKa-
PaHHs, TAKUM UMHOM, 3a/MIIAEThCA 3a KoHrpecoM, 1mod
IPUCYAKYBATH il 32 3JI0UMHY, SIKi NiANAfAl0Th Hif BU3HA-
yeHHs (peepasibHiX, 1 B 50 mrarax Ta okpysi Kosym-
0is1 3a 3JI0UHMHH, 1O MiAMAJAKOTH M IXHIO FOPHCOUKIIIHO.
Tpu uBepTi WTATIB yce e HAK/IANAIOTh HANBHILY Mipy
noxkapanHs, a pewmra - Hi. Leit acnexT enepaizmy yac-
TO BaXKKO 3pO3yMiTH B KpaiHax, /e NapJIaMeHT BUIHCYE
KpUMiHAJIbHUH KOMEKC, SIKUM KEPYETbCsI BCsL KpalHa.
Ane y denepabHiil cucremi Cnostyuenux IlltaTie Ame-
PUKH KOXKEH LITaT Ma€ NMPaBO yKJIAAaTH CBiil BJIACHUI
KOJEKC, 0OMEXKEHHIl TijIbKH KOHCTHTYIIIHUME 3200po-
Hami i Tumu cpepamu, siki KoHrpec ycmiuHo oroJiocus
ceporo emepabHOI FOPUCIUKLL.

Mo /B0, HailBa K/IMBillla MPHYMHA TPOAOBKEHHS
il HaiiBuioi Mipu noxkapants B Cnostyuenux IlTatax
AMepHKN MOJIATaE B TOMY, IO Cepefl aMEPHKAHCHKOro
HApOJy HEMAE KOHCEHCYCYy LIOA0 AOPEUHOCTI HAHBHIIOL
Mipn nokapaHs. [lebaTi OXOIUTFOITh IMPOKHil CIEKTp
THX, XTO BUCTYIA€ 32 MOBHE 1i CKACYBaHHS, 1 TUX, XTO
BIPUTD, IO L€ KOPHCHA piu i BOHA MOBUHHA 3aCTOCOBYBA-
TUCs yacTiue. bilblicTh aMepUKaHLiB, IMOBIpHO, Nepe-
OyBarOTh MiXK LHMH ABOMA MOJIFOCAMH, SIKi PO34apoBaHi
THM, 110 HAIBHIIA Mipa MOKapaHHS BTATYE OEPXKaBy B
yOMBCTBO, OJHAK CTYpOOBaHi THM, 10 0e3 Hei MOXKe He
3HAITHCS JKOMHOro 3ac00y CTPUMYBAHHS BiJl BUMHEHHS
OpyTasbHUX 37104nHIB. Lf0 TOUKY 30py rpauiiiHo BucIO-
BUB KOJIMIIHIN reHepasibHuil npokypop ®sopuan Pobepr
JI. IlleBiH, KO/ BiH FOBOPUB PO Te, IO «3[ATHICTH
JIFOIMHE POOUTH 00O i CHiBYYBATH MEPETBOPIOE HANBH-
Iy Mipy MOKapaHHsS Ha Tparefilo; 30aTHICTDb JIFOUHU
YHHUTH 3J10 i CXWJIBHICTD 0 PO30EILEHOCTI NepeTBOPIOE
HaiiBHULIy Mipy [OKapaHHS Ha HEOOXiAHICTb».

* * *

Ti, XTO BUCTYNAa€e MPOTH CMEPTHOI KapH, poOJIsTh
1€ 3 pi3HUX MpHYHMH. [[eXTO BBaXKae, IO CTPAdyBaTH
HEryMaHHO. BOHU BBaKatOTb, MO JIOAEH, SIKi CKOIOKOTD
3J10uMHH, TpeOa YTPUMYBATU Y B’S3HULI, 100 BOHH HE
MOTJIA 3aBJATH WKOAN iHINM. AJle caMe JKHTTS CBS-
IIICHHE, HABIiTh JKUTTS 3acy{KeHoro 3stounHId. Came
YCBIIOMJICHA aMOPAJIbHICTD HANWBHILOI MipH TOKapaHHs
OiJiblie, HiZK 1O-HEOY b iHIIE, 3MYIIY€E ACSKHX JIFOACH
BUCTYNATH NPOTH Hei.

Jlpyra npuuMHa CTOCYETbCSI O€3MOBOPOTHOCTI
HailBUILOI MipH MOKapaHHA 1 MOOOKBAHH, 1O OYAYTh

cTpaveHi Oe3HeBHHHI Jitoan. [ToHAA M°ATh CTOJITH TOMY
Jlxon DopTeck’1o, JIOpM, FOJIOBHUIL Cyans AHIJIL,
3asBuB: «Kparue, mo6 20 BUHHUX YHUKHYJH HA{BHILOL
MipH TIOKapaHHsl, HiK OfHa OC3HEBUHHA JIFOAMHA OyJ1a
0 3acy[IKeHa i BiAmpapJieHA HA CMepTh». SIKIIO JIHo/Iu-
Ha HEMpaBOMIPHO 3aCy[KEHa 3a 3JIOUHH i Bi/IpaBJieHa
10 B’S3HULI 1 SKINO MOMUJIKY BUSIBJIGHO, TO JIFO/IMHA
MOXKe OyTH BiJIbHOI. X0Ua HiXTO HiKOJIM HE 3MOXKE Bill-
IIKOAYBATH 1il Yac, MPOBECHUH y B’SI3HULI, IPUHANMHI
JIFOJMHA BCE 1€ JKHBA 1 MOXE HACOJIOMKYBATHCS PeLl-
TOK CBOTO KUTTS. KOJIH JIFOAMHY CTpaueHO, BUPABUTH
NOMUJIKY HEMOXKJIHBO HisIK.

TpeTboto IPUUMHOO € IMOBIpHA MapHICTb HAHBHULIOL
MipH TOKapaHHs 3a OyAb-SKHM i3 3BHYANHUX KpHTEpi-
iB MOKapaHHs, OKpiM OfiHOro BuHATKY. HaiiBuima mipa
MOKAPAHHSI, CTBEPAKYIOTb OMOHEHTH, HE € 3aC000M Bif-
JISKYBAHHS, TOMY IO JIFO[U, KOTPi CKOOIOTb 3JI0YHH,
3a SKUil nepegdaueHo HallBUILY Mipy NMOKapaHHd, PIAKO
KOJIH IyMaroTh, SIKILIO B3araJi JAyMaroTb, PO HACIAKH
TIPH CKOEHHI TAKOTO 3JI0unHY. XOJIOOHOKPOBHUII MPO-
eciiinnii youBLsI QyMaTHMe, IO 3MOKe YHHKHYTH TOKa-
paHHsI 3a 3JI0uHH, i fioro He TypOye BiamaaTa. Oopaxe-
Ha JIPY’KMHA, BUSBHUBLLH, 11O il 0OMAHIOE YOJIOBIK, CTA€E
0e3pO3CY/IHOIO 1 X04Y€ MOMCTHTHCS; BOHA HE 3ayMYy€Thb-
¢4 B IOPUBI MPUCTPACTi PO HACJIAKY 1 IPO Te, WO ii,
MOZKJIMBO, JOBEAETHCS 3aIJIATUTH 3a CBOI [il.

€nuHa Meta, SKiil CJIyXKNTb CMEepTHa Kapa, SIK CTBep-
JUKYIOTB il CyMPOTHBHUKH, — BiIJIaTa, IOMCTA, SIKY
CyCHiJIbCTBO HAKJIAIA€ HA TUX, XTO MEPECTyNAE MEXi
NpUIHATOI couia/IbHOI MOBeAIHKH. Bonn He 3amepeuy-
I0Tb, L0 MOKAPaHHS MOBHHHO OyTH, aJie BOHO Ma€ OyTH
LUBIJTI30BAHNM, i CTpaTa KOro-HeOymp 3a Te, 10, M0
CyTi, € MOMCTO0, Ha IXHill OTJIsIM, BapBapcTBO. BoHN
3HAXOMATh peJtiriiiHe miaTBepmKenHs y bioii: «[Tom-
CTa MOsl, TOBOPHTb bor».

YerBepra mpuunHA NOJISTA€ B TOMY, LIO HAHBHILA
Mipa MOKapaHHs, 3p03yMiJsio, He HAKJIAMAEThCS Oe3-
cTOpOHHBO. 2Kypi NPUCSKHUX 3 BEJIHKOK) HEOXOTOHO
HAaKJIaJla€ CMEPTHY Kapy Ha JKiHOK, HaBITb KOJIH BOHO
3BHHYBavy€E iX y BOMBCTBI, 3a sIKE MepefdaueHo cMep-
THY Kapy. [IpUXUJIbHUKN TPOMAASHCbKHX MPaB CTBEP-
JUKYIOTB, IO B 3JIOUMHAX 32 Y4acTio apoaMepuKaHus
Yi 3BUHYBAYYBAHUX, SIKi HaJIeKaTb [0 IHIIMX HALio-
HAJIPHHX MEHIUNH, HAfiBUINA Mipa TOKapaHHS 3a MOIiOHi
3JI0YHMHH, HIMOBIPHO, HaKJ1agaaacs O HadaraTo vacrilie,
HIXK KOsl O 1e crocyBasiocs Oimx.

* * *

ITpuXuJIbHUKY HAHBHULIO! Mipd NOKAapaHHS. BU3HAIOTH
nporusiexxse. Hacamnepen, KaXyTb BOHHU, NOKapaHHS
NOBUHHE OyTH MPOMOPLiii-
HUM 3JI0YHHOBI. | SKIo
XTOCh CBIOMO i ymuc-
HO M030aBJIsI€ KOroCh
JKHTTSI, TOI




CMEpTHA Kapa - ¢ MiHIMyM, SIKOFO BUMArae CyCHi/ib-
ctBo. HecnpaBenymBo H03BOJIMTH BOMBLI J0XKHBATH
CBOI [IHI y B’SI3HALI TOMi, KOJIM HOro KepTBa MEpPTBA.

IMo-apyre, AesiKi 3JIOUMHN HACTIJIbKH OpYyTaJibHi, 10
TIJIBKH HalBHUILA Mipa MOKapaHHS 3aCNOKOITb COBICTDb
rpomazicbkocti. Koy yOuBLs KaTye uu rBajITye CBOKO
JKEPTBY, KOJIH 3JI0YHH YUHHEHO OCOOJIMBO JKOPCTOKO,
TOQI el 3J104MHenb BTpavae Oyab-sKi MpeTeH3ii Ha
MopaJbHicTb. Tak camo, SIK MH 3a0MBAEMO CKaXKeHY
TBAapuUHY, YCYBAIOUH 3arpo3y LiJIOMy CTafy, TaK OKpemi
3JIOUMHII TIOBHHHI OyTH «yCYHEHi» Ha3aBXK/H, CKA3aJu
0 NpUXWJIBHUKY HAIBUILOI MipH MOKapaHHS.

ITo-TpeTe, BOHN BBaXKAlOTh, IO HAHBHINA Mipa MOKa-
paHHs MOXe OyTH 3ac000M momnepenkeHHs. BoHa He
3YNHHUTD, BU3HAIOTH 1I MPUXIJIBHUKY, NPOeciiiHoro
BOMBLIFO UM JTIFOJMHY, SIKA HA AESKHi Yac OXOMJICHA PeB-
HOLL[AMH, aJI¢ MPUMYCHTDb APIOHOTO 3JI0YMHIS, SKIIO
BiH MHCJIUTb PALiOHAJIbHO, HE NIPUMHOXKYBATH 3J104H-
HU. BoHu BKa3yloTb Ha Toil (pakT, 10 HAa KPaJiKKH 3i
31amoM K y Cnostyuenux Itatax AMepuk, Tak i
y BesmkoOpuraHii 371041l pigko HocsaTh 30poro. SIKiio
X 3JIOBJISITH, TO MOKAPAHHS 32 3J1aM 1 TPOHHKHEHHS
HabaraTo MeHIe, HiXK 3a 30poiine morpadysaHHs. I 3a
BIACYTHOCTI 30poi y 3JIOUMHLIB HE BHHMKATHME CIIOKY-
CH 3aCTOCYBATH I MPOTU JOMOBJIACHHKA uu moutilii. Lle
CBIIUATH MPO Te, IO MPABOBE CTPUMYBAHHS [i€.

YerBepTuil apryMeHT crocyetbes BiamaaTu. Ti, XTo
BHCTYIIA€ 3a HAIBUILY Mipy MOKapaHHS, HE BOAUYAOTD Y
Hiii Hivoro noranoro. CimM’i KepTB MarOTh MPaBO 3HATH,
10 BOMBLS HE YHUKHYB NOKAPaHHS 1 10, OCKIJIbKH BiH
3a0paB OE3HEBUHHE JKUTTS, BiH YTPATHTb CBOE BJIACHE.
binbuie Toro, SKIo fepKaBa He 3a0e3neunThb NOKapaH-
Hsl, SIKe 3a10BOJIbHAIIO O MOTpedy y BiAmJiaTi, IpUBATHI
CTOPOHH Bi3bMYTh CY[OBI MPOLEIYpPH y BJIACHI PYKH, i
Cnostyueni [lITaTn AMepuku po3naayThcsi Ha CYCIiJib-
CTBO JIiHUYBaJIbHHKIB.

HailBaroMmilmm apryMeHToM, SKOMY NPUXUIbHUKH
HAIBHAIIOI MipH MOKAPaHHS MOXYTh IOCh MPOTHCTABUTH,
€ NOMIJIKH. HaBiTh SKINO BOHH HE MOTOXKYHOTHCS 3 JIOp-
oM Dopreck 1o, MO Kparie 3BiTbHATH 20 BUHHIX, HIXK
CTPATHTH OfIHY O€3HEBHHHY JIFOAMHY, BOHI BH3HAIOTB, L0
MOMMJIKH MOXKYTb MaTi Micle, IpoTe IXHiil apryMeHT
NOJISATAE B TOMY, 10 MOMUJIKI 3aBXKAU TPAIJIAIOTHCS,
SIKOK0 O JOCKOHAJIO He 0yJia BHHAliEHA CHCTeMa, i Lo
HO3BOJISITH ABAAUSATHOM BHHHUM YHHKHYTH CMEPTHOI
Kapy € caMo Mo co0i 3JI0YMHOM NPOTH CYCIJIBCTBA, IS
SIKOTO BTpAueHe JKUTTS HEMPABOMIPHO 3aCyIKEHOI JIFOU-
HU € NPUKPOIO, aj1e¢ HEOOXIAHO LIHOKO.

* * *

Po3maiTicTh cucTeM KpUMiHAJIBHOTO CYIOYMHCTBA,
MIHJIMBOCTI KPUTEPiIB BUHECEHHSI BUPOKY 1 AMCHPOMOPLl
y HakJIa[IeHHI CMEPTHOTO BHPOKY B CIIPaBax 3a y4YacTiO
HAlliOHAJIBHUX MEHLINH, 3PEIUTOr0, 3Mycun BepxoBHuii

Cyn pisitu. YncnenHi aness-
HiliHi cKapru, 1o
HAIXOIWIH y

BepxoBuuii

Cyn y 1960-x
pOKax, 3acBigun-

JIU TIPO HASIBHICTD
Baj y Liil cucremi. Y

0araThoX BHMAAKAX BHPOK CyAy Mir OyTH BiIMiHCHHM
Ha opMaJibHiil miacTasi, Koy Cyq HaBiTb HE JOXOANB
10 KJIFOYOBOT'O MUTAHHSA KOHCTHTYLIHHOCTI HAlBHILOT
Mipu MOKapaHHS. 3peIuToro, Cyaai NpuiiMaIn pillleHHs,
10 BOHH MYCHTHMYTb PO3[JISHYTH Lie MUTAHHS.
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Cyo seadxcae, wjo HakIA0eHH S i BUKOHAHKS HAliGUWOT
MIpU NOKAPAHHS 8 YUX CNPABAX € HCOPCTMOKUM | HAOMID-
HUM NOKAPaHHAM i nopywums Bocomy i Yomupradysmy
nonpasku. Tomy piwenns y KoJCHil cnpagi 6idminsems-
C51'y mOMY NyHKMI, Oe 60HO CMOCYEMbCS HAKIIA0EH020
CMEPMHO20 8UPOKY, i CNPABU NOBEPMAIOMbC L HA NOOAJIb-
uie 00CTi0y6anHS.

30BCiM HEeCoAiBaHIM pilleHHAM Y uepBHi 1972 p.,
KOJI TyMKH CyAniB po3miymsucs, Bepxosuuit Cyn
BiAMIHUB cMepTHi BUpoku npuou3Ho 600 yB’s3He-

HUM 10 BCiil Kpaini. ¥ cnpasi «@DypMaH IpoOTH wWTATY
JIKOpIXKis» OLIBLIICTD BUPILIN/IA, IO HAKJIAACHHS
TOJIIIHIX ICHYFOUMX CHOCOOIB HABUILIOI MipH MOKApaHH:
nopyuye 3a00poHy Ha XKOPCTOKE i Ha[MipHE TMOKapaH-
HsL. Xova a0oJILiOHICTH CBITKYBaJsIl NEPeMOry, BOHI
HENpaBWIbHO po3yMmisu pimenHs Cyay. binbwicTs He
CKa3aJa, 1o, BJIACHE, HaliBHIIA Mipa MOKapaHHS Oysia
HEKOHCTHTYLIHO, a TIJIbKH Te, 10 MPAaBOBI METO/IH,
SKHMA 1i 0yJI0 3aCTOCOBaHO, OyJ ippauioHasIbHi i oec-
MOTHYHI 1, SIK TaKi, mopymyBaju BocbMy mompasky.

ITpoTsirom HAaCTYNHUX KiJIbKOX POKiB, 3HAUHOK) MipOHO
PO3YapyBaBILH ONOHEHTIB HAWBHIIOI MipH TOKApaHHS,
KO2KeH 13 37 ITaTiB, 1O NONEPeAHbO yXBAJUIH CMEPT-
HUIl BHPOK, TEPEICaIN CBOE 3aKOHOABCTBO TAKHM
YHHOM, 100 BOHO BifNOBiAaJI0 KOHCTUTYLIfHIM CTaHAap-
TaM, SIKi BUIJIMBAJIM 3 PillleHHs y crpaBi «Dypmana».

Y 1976 p. Cyn novaB KJiacuikyBaTi Li HOBI 3aKOHH 3
METOI0 UiTKOro (POpMYJIIOBAHHS PEaJIbHUX CTaHAAPTIB

1, 3peILTOr0, MATPUMAB pillieHHs y cipasi «I'perr mpo-
1 WraTy JIKOpaxis», ske Oys10 MpHIHATE HA OCHOBI
NEePerJITHYTOro 3aKOHy Taty JKOpHXKis Mpo HAHBHILY
Mipy nokapanns. Hoeuii 3aKoH nependavas, o mia yac
CJIyXaHHSI CIIPAaBH B CY[i NPUCSKHUX MPUCSKHI CIIOYATKY
BU3HAYAIOTb, BUHHNUII UM HE BUHHUIl 3BUHYBauyBaHuil; y
BUNAAKY, KOJIM XKYypl BBaKA€ 3BUHYBAUYBAHOTO BHHHUM,
TOZi MPOBOISATH OKPEMO FOJIOCYBAHHSI 3 MPUBOAY MOKa-
panHs. | mpuCsXKHI, 1 Cyans mig yac CymoBOrO po3rJisiay
MOBUHHI BPAaXOBYBATH MOM’ SIKLIYBAJIbHI 1 OOTSIKJIHBI
obOcraBunn. Bepxopuuii Cyq1 mTaty aBTOMaTHYHO MEpeBi-
psi€ BCi CMEPTHI BUPOKU 3 METOIO 3aXHUCTY Bill HAMipHO-
O Uil HENPONOPUIHOrO MOKaPaHHSL.
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Hawa cnpasa maxodic 0ae SACHO 3p03yMimu, Wo cycnijio-
He CNpulinsmms Cmanoapmie O:1a2onpucmoiiHocmi ujo0o
KPUMIHAJIBHOZ0 nokapanns we € ocmamourum. Iokapan-
H3 NOBUHHO Y3200/CY8AMUCS, i3 «2IOHICMIO IOUHUY, KA
€ OCHOBHUM NOHAMMSIM, WO JIEHCUMDb 8 OCHOBi BOCbMOT
nonpagiu... Lle o3nauae, npunaiimmi, wo noxaparnns xe
noeunne 6ymu «HaoMmiprum». Konu posansoaroms gpopmy
NOKAPaKH s MeOPeMmUHHO (y OGHOMY GUNAOKY, Ul MOJCE
CMepmHa Kapa 63aeaJii Oymu nokapanHm 3a 66uecmeo),
a e KOHKpemHO (0opeuHicms cymepmi sk NOKAPAHHS, WO
Mae 6ymu 3acmocoéatre 00 KOHKPEMHOO 36UHY8AUYBAHO-
20 3G KOHKPEMHUii 37104UH), MO 00CTIOAHCEHH «HAOMIPHOC-
mi» mae 06a acnexmu. [lo-nepuie, nokapanHs He nogurHe
nepedbauamu HenompibHoeo U po32Hy30aH020 3a80a6aH-
Ha 607110, I10-0pyee, noxaparnsi He nogutte Gymu Henpo-
NOPYIiHO OLILUIUM 3G MIICKICHTL CAMO2CO 3TI0UUHY.

Cyn BiAXuuMB apryMeHT IIPO Te, WO CyYacHi ifel
070 JIFOACBKOI MAHOCTI BUMArarTh CKAaCyBaHHS
HAHBUIIOI MipH MOKapaHHS. 3aKOHOAABYA BJIaAa, SKIIO
BOHA TaK BHpILIy€, MOXKE BHNPABAOBYBATH 3aCTOCYBaH-
HS1 HafiBUILOI MipH NOKapaHHS TEOpPisIMH BiANJIATH U
CTPUMYBAHHS, i OPraHu, SIKi BUHOCSTH BHPOKH, MOXYTb
BH3HAYATH BUKOHAHHS CMEPTHOTO BHPOKY BifMOBIAHO
10 YiTKO BCTAQHOBJICHHX 3aKOHOM CTaHAaptiB. TijbKu
nsa wienn Cyny, Binbsam bpennan i Tepryn Mapuas,
BBaJKaJIH, 10 HAIBUIIA Mipa MOKapaHHS cama Mo codi €
HEKOHCTHTYLiHHOLO.

Illupoke po3MaiTTs cXeM HailBUIIOI Mipy MOKApaHH4,
X [OBIJIbHE 1 YaCTO AMCKPUMiHALIHHE 3aCTOCYBaHHS,

a TaKOX BIACYTHICTb YiTKO 3aCTOCOBYBAHHX KOHCTH-
TYLIHHAX CTaHAAPTIB OyJIM MEBHOK MIpO NPHUMHOO
MiATPUMKH TOYATKOBOro pimenHst Bepxosrnoro Cyny Bin
1972 p. binbluicTs, OAHAK, HE BBaXKasla HalBHLLY Mipy
NOKApaHHs Per S& HEKOHCTUTYLIIHOW, aJie TiJIbKH CIo-
co0u, SIKHMH IITATH 3aCTOCOBYBAJIH Lie caMe HaMipHe
nokapauns. [leperyitHyTi 3aKOHH MO30YJIHCs OaraTbox
i3 THX 1mpo0JieM, a AaBTOMATHYHHI MEPErJisi BUMaras
BiJl yCiX ITATiB, SIKi yXBaJIIOIOTh HAUBHILY Mipy MOKa-
paHHs1, 3a0e3neveHHs BiAMOBIIHNX 3aXOAiB, OAHAKOBOCTI
3aCTOCYBaHHS il YHUKHEHHS BUNAAKIB yNepeaKeHOCTI.

Opnak OaraTo mi3Himmx pimerb Bepxosroro Cyay, B
SIKMX BiH HAMAraBCcsl YHHKHYTH KOPCTKO PerJIaMeHTOBa-
HOTO MiOXOMy OO yXBaJIEHHS CMEPTHOTO BHPOKY, OBTOP-
HO BBOJIWJIM €JIEMEHTH HEeBH3HAYEHOCTi, npotu sikoi Cynq
crovaTky 3anepeuyBaB. ['osioBa Cyny Boppen byprep
OyB, Oe3nepeuHo, pasuii, KoM cTBepKyBaB y 1970-i
POKH TIpH PO3IJIAI KiJIBKOX CIpaB, sIKi nepeadayvat

HAlBHLIlY Mipy NOKapaHHS, 10 CMEPTHA Kapa BiApi3HI-
€TbCS Y KOXKHOMY BHMAJKY 1 TOMY Ma€ TPaKTYBaTHCS
TaKUM YHHOM, 1100 HACKIJIbBKH MOKJIHBO iHMBIAyasti3y-
BaTH mokapanHs. Ile BuMarae, mod cyaast uu npUCSKHI
3acifaTesli MOBHOI MipOK BPaXOBYBAJII Pi3Hi MOM SIK-
11yBasIbHi Ta/a00 00TsLK MBI 00cTaBuHU. He3pakarouu
HA 3yCHJUL LUTATiB LWOAO pauioHasIi3alil bOoro mpowuecy,
3PELITOR0, PILIEHHST PO yXBAJICHHST Y HEYXBAJICHHS
CMEpTHOI Kapy 3HAYHOI Miporo nependayuae cyd eKTHBHE
BI3HAYEHHS. SIKILO MPUCSIKHI 3acifaTe T BBAZKAIOTh, L0
KOHKpETHEe BOMBCTBO raHeOHe, BOHH 4acTo OyIyTb 3HATHi
BHIPAB/IATH HAUBHILY Mipy TOKAPAHHS; SKILO MPHUCSKHI
3acigaTesl NPOHUKAIOTbCA CHIBUYTTSAM A0 KOHKPETHOrO
3BUHYBAUYyBaHOI0, BOHU 3HAilTyTh MOM’ SKLIYyBaJIbHI 00CTa-
BHHH, 1100 YHUKHYTH yXBaJICHHS CMEPTHOI KapH.

* * *

Sk Mu BXe 0aunsm B 0OFOBOPEHHSX HLINX IpaB,
KOHCTHTYLii{HI BU3HAUCHHS JifiCHO 3MIiHIOIOTBCS 3
YacoM, OCKIJIbKH PO3BUBAIOTHCS HABKOJIMIIHI YMOBH.
o Moxe 31aBaTHCS BIANOBIAHUM B OAMH MEPiOf,
MOZK€ 30BCIM TO-iHIIOMY CHPUIIMATHCS iHIIAM TIOKO-
JiHHSM. X0Ya aMepuKaHChKa Cy[oBa CHCTEMaA B TJIy-
MaueHHi KoHCTuTyLii 0B’ s13aHa 3 TEKCTOM CaMoro
JOKYMEHTA 1, IEBHOK MipOl0, HAMipaMu YKJ/IaJauiB
KoHcTuTyLii, CyaH HAMAraloTbcsi 3pOOHTH 3aCTOCYBAH-
HA IXHIX CJIiB CHiB3BYYHIM CYYaCHOMY CYCIIJIBCTBY.

3 icTopii MI 3HAEMO, IO HATpHKIHLI 18 cTOTTS,
HE3BaKAIOUM HA 3aCTEPEKEHHsS OKPEMHX JIFofell Moao
epeKTUBHOCT] HAIBUILOI MipH MOKapaHHd, Ol/IBIIICTb
HacesieHHs y Cnostyuenux Ilratax Amepuxu i €pomn
CIpuiiMasia CMEpTHY Kapy K 3aKOHHE MOKapaHHS 3a
CKO€EHHSI OKpeMuX 3J10unHiB. barato smopeii y Crnostyue-
Hux IlltaTax AMepuku, iMOBipHO, OiJIBLIICTD, yce e
JOOTPUMYIOTBCS TAKOI AyMKHU. BiM3bKO OeCATHITTS
toMy Bepxosuuii Cyn Big3Hauus, 1o He BiaOyJiocs
ICTOTHOI 3MIHH Y CTaBJICHHI IPOMaJChKOCTI 10 HaliBH-
o1 MipH moKapaxHs. MoXJ1iBo, 1 3MiHa NOYasach,
aJie BAXKO CKa3aTH, K OaeKo BOHA 3aiize.

OpHuM i3 YHHHHKIB 3pOCTaHHS MOXKe OYTH TOH, 10,
HE3BAaKAIOUH HA PETEJIbHIIIY MEPeBipKy CHpaB, 3a SKH-
MH BHHECEHO CMEPTHI BHPOKH, aneJISUiiHIMU CydaMu
IUTATiB BIANOBIAHO O KEPiBHUX MPUHLHIIB, 3aKJIAACHHX
BepxoBuum CynoMm, DOCiIKEHHS NiATBEPAKYIOTD, LIO
MOKapaHHS BCE IIE 3aCTOCOBYHOTHCS HENpPOMOPLIiiHO,
KOJM HAETHCS MPO NMPEACTABHUKIB MEHIINH.

Jpyrum dakTopom 0yJ10 BUSIBJICHHS 3HAYHO O1LJIBILIOL
KiJIbKOCTI IOMUJIKOBUX 3BHHYBauyBaJIbHHX BHPOKIB,
HiX mependavasocs. ¥ 0araTboxX BHNAAKaX HE3aMOXKHI
BiANOBifaui OAEPKYBasll HEaJeKBATHY FOPHAUUHY [OMO-
MOTY Bifl MPU3HAUECHUX CYJOM a[BOKATIB, SIKi HE MaJsil
IOCBigy poOOTH y Tasy3i KpuMiHabHOro mpasa. Hermo-
OABHO B AESKHX IOPUOMYHUX 3aKJafax 0yJo 3ampo-
BAJIKEHO NMPOEKTH, SIKi aJIM 3MOr'y CTBOPUTH T'PYIH
CTYIEHTIB-IIPABHUKIB, IO MPOBOJSTH PO3CJIiyBaHH,
SIKIMH HaJIeKHO (piHAHCOBaHA Ipymna IOPUCTIB 3aiiMa-
€ThCS LI A0 CYIOBOTO PO3TJISAY CIpABH, i 3HAXOASATDH
Oe33amepeyni JOKa3H TOro, IO 3BUHYBAUyBaHa B 3Miii-
CHEHHI 3JI0YHHY JIFOJUHA HOTO HE CKOMOBAJIA.

SIKIIO Wi AOCJTKEHHs caMi Mo co0i He KMHYJIM TiHb
CYMHIBY Ha HaJiiiHiCTb CHCTEMH, TO Li¢ 3pOOB HOBITHINl
TexHiyHui mporpec. B ocranni poxu gociipxkenns JHK
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TNPUBEJIO 10 BiMiHM OyKBaJIbHO AECSATKIB CMEPTHHX
BupokiB y Crostydennx Iratax. Disnuni gokasu, B3ATI
y JKEepTBHU 3rBaJITYyBaHHS, MOXYTb BHKOPHCTOBYBATHCS
IJ1s TOrO, 100 ieHTHQIKYyBaTH MBAJITIBHUKA 3 MailKe
TNOBHOIO TNEBHICTIO, 1 KiJIbKa Y0JIOBIKiB, 10 nepedyBaJii
BXKE y KaMepl CMEpPTHUKIB 3a 3rBaJITyBaHHS 3 YOUB-
cTBOM, OyJiu 3BLIbHeHI, Koy nepeBipka [THK, sxa He
OyJ1a IOCTYIHOI MiJ Yac Cy[0BOrO pO3rJIsAAy IXHIX
CIIpaB, MATBEPAN/IA, IO BOHM HE OYJIM HAIAJHHKAMIL.
Y cnpaBax, sIKi HE CTOCYIOTbCSI 3TBaJITYBaHHS, 1OCJIi-
IKEHHS KPOBi, L0 MPOBOAMJINCS paHiLlle, 3a3BUYail
Oy/m 31aTHI NATBEPAUTH TiJIbKH, UM KPOB HA OAA3L
3BHHYBAaYyBAHOIO HaJleXKa/la 4l Hi 0 Ti€l caMol rpym,
0 i KpoB KepTBH. HOBI OC/TIZKEHHS MOXYTb TOYHO
BIAMOBIiCTH, KOMY (DaKTHUHO HAJIEKHTb KPOB. 3HOBY XK
TaKM, BUKOPUCTAHHA LHX HOBUX JOCJIKEHb MPHBEJIO
[0 BiMiHHM 3BHHYBauyBaJIbHHX BHUPOKIB.

Lleit Bug DOKa3iB HE TiJIbKM 3MILHIOE apryMeHTH abo-
JILIOHICTIB, aJie BIJIMBAE i HA MPUXUJIBHUKIB HANBULIOL
MipHu TOKapanHs, §K JidepasiB, Tak i KOHCEPBATOPIB.

Y cepueBuHI cucTeMH KPHMIHAJBHOTO CYJOUHMHCTBA B
JOEMOKPATHYHOMY CYCIIJIbCTBI JIEKHUTBD if1esl, 10 CHCTe-
Ma MpaloBaTUME CMPABEIIUBO, 10 MOMIJIKH TOBHHHI
TPAIUIATUCS PIAKO 1 1O KOXKEH MOBUHEH OfEPXKaTH
piBHE NPaBOCYAAS NEPEed 3aKOHOM. baraTboM Jitoasm

y Cnostyuenux IlTaTax AMEpHKH 3a OCTaHHI KiJIbKa
POKIB CTaJIO SICHO, IO CUCTEMA HAHBHIIOI MipH TOKApaH-
HS Ma€ BajM i MOBHHHA OYTH BHNpABJICHA.
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Mu ne maemo dHcoonoeo kpumepiro, kpim Hauioi 8aac-
HOI cogicmi, 015 8UBHAUEHHS MO2O, WO € HCOPCMOKUM
i haOmipuum. Ilokapanns, wo eéaxcacmvcs chpaged iu-
UM CbO2OOHI, 3A6MPA MONCE 66AXHCAMUCS HCOPCMOKUM.
A omorce, My Maemo cnpasy He i3 cykynHicmio abcoom-
Hux nowsmo. Hawe piwienns nosunte 0606’ 33k060 6utu-
Kamu 3 M03aikyu HAuUX NEPEKOHAHD, HAWO20 OMOYEHHS |
cmynens Hawoi 8ipu y 2iOHicmb Ji00CbKoi 0cobucmocmi.

Y 2000 p. ryGepHaTop-KoHcepBaTop wwraty liiHofic
Jlxopmx Paiien HasikaB KpaiHy, KOJIH 3aKJIHKAB OO0
MOpATOpiI0 Ha BUKOHAHHS CMEPTHHX BHPOKIB y LBOMY
wrari. Bysio 3po6sieHo HAATO GaraTto MOMMJIOK, 3asBUB
BiH, 1 Mepll HiXK CTPATHTH LUe OAHY JIFOAUHY, HEOOXiAHO
BJKUTH 3aXOAiB Oe3meKH, o0 YNeBHATHCS, 1O CYAOBHIl
posrJisig OyB CpaBedIMBAM, O OYJI0 HAJAHO adeKBart-
HY FOPHIHYHY JOMNOMOTrY i o 0yJI0 3BaKEHO i B3SATO
10 yBaru Bci gokasu. ['yGepHatopu i 3aKOHOAABII B
HLIMX [TATaX 3aKJMKaJIM OO0 PETEJIbHOI MepeBipKH CHC-
TEMHI CMEPTHOI KapH.

Bepxosuuil Cyn CIIIA nmoromuscst po3rJIssHyTH KiJIbKa
crpasB, SIKi X0oua i He MiAPUBAIOTH HANBHIILY Mipy MOKa-
PaHHs, MO CYTi, HACTIPaBAi NOPYLIYIOTb MUTAHHS il 3aCTO-
CYBAHHSI 10 ACSKUX IPYI, 30KpeMa HEMOBHOJITHIX (SIKi
MOXYTb MiAMAJATH Mif il Ail0 y BUMAAKY, KOJH OydyTb
3aCy[KeHi, SIK I0POCJI), @ TAKOXK PO3yMOBO BiCTaJIUX.
Y uepsni 2002 p. Bepxosuuil Cyq npuiiHsaB fBa pillEHHS,
y FKHX BKa3Y€ThCS HA Te, WO CYIAi ciyxaym aedati
3 MPUBO/Y HAHBHUILOI MipH MOKApaHHA i 1O MPUHANMHI
JesKi 3 HUX MOALISIOTH 3POCTA0Ue 3aHEMOKOEHHS LIOI0
CTPaBeIJIMBOCTI 1i 3aCTOCYBaHHA. B omHOMY BHMagky
OLIBLIICTD CY/IIB MOrOAMJIOCS, L0 IPOMAZIChbKa TyMKa
00’€e/1Ha1acA HABKOJIO ifiel, 1O CTpaTa po3yMOBO BiAcTa-
JINX HACTIPABMi € JKOPCTOKHUM i HaAMiPHHM TMOKapaHHSM.
Lle 6y/10 OCHOBHIM €JIEMEHTOM aHTJI0-AMEPHKAHCHKOTO
3araJIbHOTO MpaBa, IO MOKAPAHHS HE MOBHHHO HAKJada-
THCSI HA THX, XTO HE PO3yMi€ Hi XapaKTepy CBOrO 3J10-
YHHY, Hi OKapaHHs. BoXKeBisUI MpoTSIroM TpUBAJIOro
yacy BH3HABaJIM SIK NEPELIKOAY Il CyBOPOro MOKapaH-
HL, 1 JIFOJEH, BU3HAHUX OOKEBLJIbHUMIL, 33 CKOEHHH 3J10-
YIH HE KaparoTb, a MOMILIAIOTD y JIKYBaJIbHHUI 3aKJIajl.

B inmomy Bunagky Bepxosuuii Cyn cyBopo oOMeXuB
BJIady CYAAiB IOJO yXBAJICHHS CMEPTHHX BHPOKIB 3
BJIACHOI BOJI il HafaB Oi/Iblli MOBHOBAKEHHS MPUCSIK-
HUM 3aCiaTes1aM NpH BUPILICHHI MUTAHHST BUHECEHHS
CMEpTHOI KapH. Xoua JEXTO MOXKE CTBEPKYBATH, IO
1e Hajia€ OLTBIIOro BILUTIBY MOMYJIIPHUM TPHCTPACTSIM,
aJ1e MiCHITIOE TIOBHOBAKEHHS 1 BiAMOBIOAIBHICTD XKYPI,
K€, 32 BUCJIOBOM cyaai AHToHiHa CKaJlil, € CepLEeBUHOI0
AMEPUKAHCbKOI CHCTEMU KPUMIHAJIBHOTO CyIOUHHCTBA.

Yu npuBeae LS NOTOYHA MEPEOLiHKA A0 CKACYBaHHS
HAiIBUILOI Mipi NMOKapaHHs, BaKKO CKazaTu. AJie IpH-
HallMHI lle TOBUHHO IapaHTyBaTH, 0 HaiicyBopila 3
ycix ¢OopM MOKapaHHS 3aCTOCOBYBATHMETHCS 00 €KTHB-
Hiure i cnpaBepsuBime. Y Crnosyuenux Itatax Amepu-
KH Ha TMOYaTKy 21 CTOJITTS HallBUIA Mipa MOKapaHH
HE BBAJKAETbCSI MOPYLICHHSAM 3a00POHH KOPCTOKOro
1 HaAMIPHOro MOKapaHHs, NporoJiomeHoi BocbMoro
nonpasKoko. Ii HeajleKBaTHE 3aCTOCYBAHHS, 3 iHILIOrO
00Ky, TAKIM BBAKAETHCA.

JIITEPATYPA 115 JJOKJIAJIHIIIOT O O3HAHOMJIEHHS 3 TEMOIO:
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- YOTUPHAJILISITA TTONMPABKA 710 KoHcTutyuri CIITA

JpYTiil MOJIOBHHI MUHYJIOTO CTOJUTTS

KOHCTHUTYL{iHa BUMOTa NpO PiBHUIl 3aXUCT

3 00Ky 3aKOHIB AJIs BCix Jitofeil Oysa

BH3HAYAJIBHOIO Y BIUTHBOBHX COLIaJTBHHX
pyxax, sKi JOMOTJIHCS PiBHUX 3aKOHHHX MPaB IS
KOJIbOPOBOTO HACEJIeHHs, KIHOK Ta iHummx rpyn y Cro-
ayvennx Illtarax Amepuku. KonuentyasbHo - 1€ ofHe
3 Haifbs1aropoaHilmx hopMyJIOBaHb B AMEPUKAHCKIl
KoHcTuTyLil, a IPaKTHYHO — OfIHE 3 HAHMOIYTHILIMX.
be3 iforo npaBomipHocti Cnosyueni Iltatu Amepuxu
HABPSIT UM JOCATJIM O TAKOTrO BEJMKOTO COLiabHOTrO
nporpecy 3a MuHyJ 50 pokiB, i 6arato aMepuKaHLiB
MorJm § yce 1ie mianagaTd ma Ak iHCTHTYLia 1i30BaHo-
o ynepemKeHHs, Lo NepeTBOPIOBaIO iX Ha APYrocop-
THHX I'POMAJsH, SIKi He MaJsli IpaBa roJiocy Ui He MOr-
JIU KOPUCTYBATUCS BCiMa mpaBamu. Xoua oTHpHAAUATY
nonpasky 0yJio BHeceHo y Konctutynito B 1868 p.,
MuHYJ10 Maiike 90 poKiB, Mepul HiK L€ IHPOKe TJIyMa-
YEHHS 3HAYCHHS «PIBHOTO 3aXHCTY» HAa0yJIO PO3KBITY.

* * *

Kosm Tomac {xxeddepcon 3amucas y [leksiapauii
HE3aJIEZKHOCTI, 10 «BCl YOJIOBIKH CTBOPEHI PiBHUMHEY,
BIH HE MaB Ha yBa3i COLiaJIbHUIl UM €KOHOMIYHHH era-
qitapu3M. Pagumie BiH Ta iHm, MO HaJIeKasm A0 TMOKO-
Jinns TBOpUiB KoHCTHTYIIT, BBaXKaJIH, O CYCMiJIbCTBO
32 CBOEK MPUPOAOIO HIKOJIM HE MOTJIO OyTH COLiaJIbHO
Yl €KOHOMIYHO OJHOPIAHUM, TOMY LIO YOJIOBIKH BiApi3-
HSIFOTHCSI CBOIMH 3I0OHOCTSIMHE 1 TOCTOIHCTBaMHU. BoHn
HE XOTIJIM BUPIBHATH CYCHIJILCTBO, JATH KOKHOMY iHMH-
BITOBI MOZKJIMBICTb MaKCHMAaJIbHO BUKOPHCTOBYBATH
BJ1acHi 3ai0HoCTI. {15 TOro, mod MaTH TaKy MOXKJIH-
BICTb, YCi YOJIOBIKH (4 Ha TOil Yac BOHH TypOyBaJIiCs
TUJIBKH YOJIOBIKAMU) NOBUHHI Oy OyTH PiBHEMH Nepef
3akoHOM. He Moru10 OyTu 0gHOro 3aKOHy A/ OaraTux,
a iHworo - ass O0igHuX, Xxoua TBOpUi KoHcrutywii irHo-
pyBasm ToOi (paxT, IO OOUH 3aKOH OYB SIBHO IS Oi/MX
JIroeH, a iHumii - s pa6iB. Yepes MOKOJTiHHS, KO
nemokpati Enapro JIKeKcoHa rOBOPHJIN NPO PiBHICTB,
BOHH MaJIi Ha YBa3i Te caMe — PiBHI MOXKJIMBOCTI, SKi
0a3yroThCS HA PIBHONPABHOCTI MEpes 3aKOHOM.

LlikaBo, 10 KOAHOI 3rajiIkKi Mo PiBHI MOXKJIMBOCTI
HE 3HAXOINMO Hi B opurinajbHoMy TekcTi KoHcTuryuii,
Hi B bisti npo mpaBa. Bonu He BBaKasmcs HeOOXiaHH-
MU 10 3aKiHueHHs ['pomansHcbKoi BiltHn. Koy crasio
OYEeBHIHUM, 110 nepeMoxKeHa Kondenepauis mraTis
HE MaJla JKOJHOTO HaMipy CTaBHTHUCS CIPABEIHBO
10 HEaBHO 3BLIbHEHNX padiB, KoHrpec BigpearyBas
MPOEKTOM 1 MPUAHATTAM OTHPHAAUATOI HOMPABKH [0
KoucruTyuii, sika 3a00poHs/Ia BCIM [ITATaM BiAMOBJISI-
TH OyAb-KOMY 'POMa/SIHUHOBI HE TiJIbKH B HAJICKHIN
TIPaBOBill poueaypi, ajie i B piBHOMY 3aXUCTi 3 OOKY
3aKOHIB.
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TI'apanmis pienoeo 3axucmy 3 60Ky 3aKoHie € 3acma-
6010 3aXUCTY DIBHUX 3AKOHIE.
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Yce X Taku 3 caMoro MovyaTKy 3HAUEHHS «PiBHOIO
3aXHCTY» Yac BiJ yacy 30MBajIO TJIyMayiB 3 MAaHTEJIHKY,
MOXKJIHBO, TOMY, IO YKJagadi YOTHpHAALSTOI MONpaB-
K He 3QJTHLIHJI HAaM JKOMHUX TOSICHeHb, 110 KOHKpET-
HO BOHH MaJIi Ha yBasi. 3 iHmworo 60Ky, dpaza morsa
03HAuaTH, WO Oyab-sIKMil 3aKOH, HE3aJIeKHO BiJl TOTO,
10 MiAKa3ye 300pOBUi TJ1y3/1, Oye OHAKOBO CYBOPO
3aCTOCOBYBATHCS /10 BCixX Jjnofeil. Taka KpaliHicTp, 1o
3aKOHH HE MOXYTb aX HisK, (DOPMOIO Ul MaHEpPO
PO3pI3HATH OKPEeMHX iHAMBIAIB a00 IpymH, MOXE CTaTH
0e3ruty3ot0. [IpoxoKeHHsT mepeBipKu 30py K BHMOTH
IUTSL OHEPZKaHHS MpaB BOAIS € SBHO JUCKPUMIiHALIHHIM
OO JIFOMICH, Ki € CJIMUMH YH MOraHo 0avyaTth, OJHAK
e - HajiexkHa hopMa pO3MEKYBaHHS.
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Ilepedymosa Yomupradysmoi nonpasku, wo HoOoHii
JUOOUHI He Modice OYmu 6i0MOGTIEHO 8 PiBHOMY 3axXUcCTi
3 60Ky 3aKOHY, NOGUHHA CNIGICHY8AMU 3 NPAKMUYHOIO
nompeb6oto, 3a KO biILUA YACMURA 3aKOH00ABCMEA
knacugixye [ntodeii] 3 mieto uu iHw00 MeMOI0, 6HACTII-
00K 4020 BUHUKAIOMb OOMENHCEHH S W00 DI3HUX ZPYN Yl
ocib... [Cyo] cnpobysas y3eodumu npunyun i3 dilicnicmro,
3a86715104U, WO, KON 3aKOH He 00maxcye PyHoameH-
maJibe npaso i He CNPAMOEYEMbC S HA UMOBIPHUT KNAC
[ypasnuey epyny epomadsn), mu 6ydemo niompumysamu
3akoH00asuy Kknacugikayiro Oomu, NOKu 601Ha PAYIOHAIb-
HO CNiBIOHOCUMBCSL 3 NEGHOID 3AKOKHOI0 MEMOTO.
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Yeci 3akoHu 0a3yroThes Ha MeBHiil dopmi KJlacudika-
uii i B 6araTboX BHMAJKAX TLIBKH 3aCTOCOBYIOTBCS [0
KOHKPETHHX JIFOIEH, a He 10 iHIMX; 1 0 JIofiell MOXKHA
CTaBUTHCS MO-Pi3HOMY, BiANOBIOHO 0 YMOB TOr0 CaMo-
ro 3akoHy. HanpuxJia, neHciiiHuii njiaH auis qepKaBHIX
CJ1yK00BLIB, 3BUYANHO, MOXKE AU(EPEeHLI0BATU CyMY
TEHCIi 3aJ1€2KHO Bifl paHry, TEpMiHy CJTy>KOM 1 3apILiaTH.
I XpuMmiHaJIbHe, | IUBIJIBHE NPaBO HAKJIANAIOTH MOKApaH-
Hsl, SIKi € 4iTKO auchepeHIiioBaHIMU 3aJ1e2KHO Bif 0e3J1i-
ui oOcraBuH. Hanmpuksian, oBi KiHKH, OOMABI 3aCyIKeHi
32 O[IHAKOBHIl 3JIOUMH, CKaKiMO, BOMBCTBO, MOTJIH OTpH-
MaTH 30BCIM Pi3Hi TEpPMiHU NMOKApaHHS 3aJ1€KHO Bifl
00CTaBHH, 110 CTOCY}OTI)CH KOKHOI crpaBu. Tak camo,
SIK MH HE XOTi/I O, 100 3aKOH OYB SIBHO JMCKpPHMiHA-
HiilHUM 10 Jiropeli 3 OrJIsAAy Ha TaKi 0COOJMBOCTI, SIK
BiK, 3piCT, CTaTh, paca UM BipOCIOBIOAHHS, MU BOAHOYAC
HE X04eMO, 00 3aKOH 3MYLIyBaB CTABHTHCS 10 BCiX
JIFOZEH LIJIKOM OJIHAKOBO, HE3aJIEKHO BiJl YMOB.

IMoxomxenns YoTHpHAAUATOL MOMPABKH SK TPOEKTY
nepeOymoBu wratiB Kondenepauii mics I'pomansn-
CBKOI BiliHM HAgaJIo il CyTi MPOTArOM 0araTboX POKiB
TJyMaueHHs B cygax. He3paxkaroun Ha 1i mpoCTy MOBY,
ne (haKTHYHO HEMAe MOCHJIAHHS HA pacy, BCi pO3yMis,
wo Kourpec, sxuii BHiC MONpaBKy, MaB Ha yBa3i 3aXUCT
KOJIMIIHIX pabiB Bifl AUCKpUMiHAL i Hilo iHwe. Bigo-
muil KomenTap cyaai 'apsana npo Te, mwo Koncruryuisa
HE MaJla PaCOBHX YIepeIKeHb, HAI3BHYANHO BIIYyYIHO
BimoOpazae, 10 caMme MaJiocsl Ha yBasi.
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Bepyuu 0o ysaeu Koncmumyyito, cepyesuny 3aKoHy,
HISIKOZ0 BUY020, OOMIHYIOHOCO, NPABNIAHOE0 KIIACY epo-
Maodsn y yiii kpaini Hemae. Hemae mym Hisikoi kacmu.
Hawa Koncmumyyisa ve Mae pacosux ynepeoiicets i He
3HQE, i He 00360J15€ ICHY8AHH A KLACI8 ceped 2ZPOMAdSH.

Cnosa cynni ['apsiana BUpa3uIi ifeasibHy, SKIIO
HE TOCTIifiHy AiCHICTD JKUTTS KOJIMIIHIX padiB i iXHiX
niteil. [lepemozkumii Cor03 MIBHIYHIX IITATIB MiCJIS
JiKBifauii pabcTea i 3amucy BeJMYHEX MOYyTTiB y KoH-
CTUTYL{K0 BCTYMUB y MEPiOfl eKOHOMIYHOI'O PO3BHTKY
[l IPOMKCJIOBOTO 3POCTAHHSI 1 3a/IMLINB HEMifNAT/IUBY
pacoBy npobsiemy IliBaHio, 00 TOIl BUpilIyBaB ii Ha
BJIacHUil po3cyn. Pesyspratom OyJsia moHan wictae-
CSATHJITHS IHCTUTYLIAs1i30BaHa ANCKPUMIHALISL TIPOTH
acppoamepukaHuis, Bigoma 5K «[{xum Kpoy». Crioso-
cnostyuenHs «zxum Kpoy» minwio Big iMeHi roJIOBHOTO
repos — «MEHECTpe/Is» (CHiBelb, OET) TOro vacy, KOs
OL10LIKiIpUil CliBaK 1 aKTOp IPUMYBABCS MiJ YOPHOLIKi-

poro. 3 uacoM CJIOBOCIOJTyYEHHSI Ha0yJI0 MOMUPEHHS
Ha [liBOHi i MOYaJIo O3HAUaTH PacoBY CErperaiko.
3perroro, cerperaiuist - PUANYHAI MO OiJIOMIKi-
PUX 1 YOPHOLIKIpUX, BiAMOBIHO IO MICIEBUX 3aKOHIB
1 3aKOHIB IUTATY, BMaje NMepeq MyHKTOM MPO PiBHHIL
3aXHCT; 3rOIOM Lell MyHKT (PaKTUUYHO 3HUK 3 KOHCTHU-
TyuiiiHoro siekcukony. Cyau, 3a BUHATKOM OKPEMHX
Ha[3BUYAIHUX BUMAMKIB ANCKPUMIHALII, BIIMOBJISINCS
IIMPOKO 3aCTOCOBYBATH IOr0 10 PaCOBUX B3AEMHUH,; i,
Oy/lyun MEPeKOHAHNMH, 10 OOMEKEHA MeTa € €QHHOK
MOTHBALI€ TOMPABKH B LiJOMY, BiIMOBJISTHCS 3aCTO-
COBYBaTH 1i i B iHmmX Bumagkax. ¥ 1927 p. cyans Oui-
Bep Benges1 Xo/IMC BxKe MIr 0XapaKTepu3yBaTH MyHKT
PO PiBHHI 3aXHCT SIK «3BHYAlHMII OCTaHHiil 3aci6 KOH-
CTHTYUIHHNX apryMEHTiB», SIKHil Ma€ HE3HAYHUH BILJIIB
Ha TPABOBY CHCTEMY B LIJIOMY.

Yce ne nouasio 3miHOBaTHCA Mi yac pyroi cBiTo-
BOI BillHH. ] B OMHOMY 3 THX IPOHIYHMX ACHEKTIB iCTOPII,
KOJIM MYHKT OTPUMAB HOBE XKUTTS HE y BHMAJKY, IO
CTOCYETBCS SIBHOI AMCKPUMIHAL{I KOJIbOPOBHX JIFOCH,

a y crpaBi KypokKpajiB, AKix 0yJ10 MOKapaHO Habarato
CYBOpIILIE - iX CTEPHJII3YBaJIH, — HiXK 3JIOUMHLIB, SKHX
3acyu 3a OiJIbII BUTOHUEHI COCOOM KpasiKoK, 30K-
pema npucBoenHs KowTiB. Cyaas Binbsam O. [Iyrsac
3a1aB KJIIOUOBE 3alUTaHHA: Xi0a CIpaBedJIuBO, LIO
CYBOpHIil 3aKOH 3aCTOCOBYETBCS O BCIX 3JI0UMHLIB,
32 BHHATKOM Oaratnx KasHokpami? Bimmosigp Oy.sia
3po3ymisioro: Hi. L{g Bostaroua HepiBHICTh MOKApPaHHS,
1o 0a3yBasiacs Ha CYCMiJIBHOMY KJlaci, HamoJIsraB BiH,
TNOpYILYyBaJia BCO OCHOBY PiBHOro 3axucty. Jyrjac mpo-
JOBXKHB CBOI MIpDKYBaHHsI i 3alPONOHYBaB, W00 Oyab-
SKHi 3aKOH, IO TOCATaB Ha OCHOBHI MpaBa y BUIVIAMIL
MOPYLUEHHST MyHKTY MPO PiBHMUI 3aXUCT, OYB PETEJIBHO
nocaimkennii cynamu. Koy takuit anastiz 0yso 3miid-
CHEHO, BUHHKJIH MEPEAyMOBH [JIs1 BEJIMKOI PEBOJTIOLIL
IPOMA/ISTHCBKHX TPAB Y MOBOEHHI AECATUJITTSL.

* * *

Besmka pempecis B AMepui cTasia IPUYHHOK BUHHK-
HEHHS HOBOTO BiUYTTS TOTO, IO ypSA MOBHHEH i YOTO
He noBuHeH podutu. Crapy ifgero mpo Te, o denepaib-
HUIl Ypsio HE MOBHHEH HAATO BTPYUYATUCS B EKOHOMIKY,
0yJ10 BUTICHEHO HeOOXimHicTIO ypaay Aistu B 1930-x
poKax, o0 MOM SKUIUTH BILIUB NOPYILEHOI €KOHOMIKH,
a motiM y 1940-x, mo06 3axuImaTH KpaiHy mif Jac Bili-
Hi. BogHouac HOBe IOKOJIIHHS agBOKATIB 1 aKTUBICTIB
PYyXy 3a TPOMAafSHCBKI MpaBa Movasao 0OMipKOBYBaTH,
SKy POJIb YpsA, @ 0COOJIMBO CyIu MOTJIM O Bifirpatu
B TOMY, 100 noGopoTu cerperauito. Bouu yepnaiu
HATXHEHHS HE TiJIbKH B ACSKUX CIPaBax, y SIKUX CYJ
BIIMIHSB pILCHHS PO HEMOMYLIEHHST YOPHOLIKIpUX
[0 TIEPBUHHIX BHOOPIB, aJie i B 3a5Bi Ha 3pa3oK: «Yci
FOPHANYHI OOMEKEHHSI, 10 3BYKYIOTb I'POMaISHCHKI
mpaBa OKPEMOI PacoBOi I'PYIH, OApa3y XK BUKJIHKAIOTh
nigo3py», - (PopMyJIHOBaHHI, L0 3aCTOCOBYBAJIOCS HE B
OfiHiil cripasi.

Koum Ilpesunent [yaiit Eiizenxayep npusHauns
Epsia Boppena rosioBoto Bepxosroro Cyny CnoJtyue-
Hux IlratiBe Amepuku B 1953 p., Hacrana ¢asa Toro,
o OyJI0 HA3BAHO «EraJliTAPHOK PEBOJIIOLIEI». BoppeH
ta iHwi wienn Cyay mayu He Oijiblue iHTepecy, Hixk
Jixeddepcon i TBopui KoHeTuTywii, y BUKOpiHEHHI Biji-
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MIHHOCTEI, 10 BUIUIMBAJIN 3 TAJIAHTY 1 TSKKOI Mpawi.
OpHak y HUX He 0yJI0 KOHCTHTYLIHHOI BUTPUMKH LIOZO
IITYYHHX Oap’€piB, CTBOPEHHX HEPIBHICTIO Mepef 3aKo-
HOM Ul HECNpPaBE/INBUM CTABJIEHHAM [0 ACSKHX IPYyIL
Haii0isiplie MOTHBYBAHHS LIbOTO HNPUHLMIY BHSBHJIOCS
B TOMY, 110, 0€3 CYMHIBY, € HallBa’K/IIBIILIOK CIPABOIO
Bepxosuoro Cyay, sKy posrjisigaau B 20 CTOMITTI,
- «bpayH npoTn MicueBoro BigmiJly HAPOAHOI OCBITI»
(1954 p.). llonan mecsarunitts Bepxosuuit Cyn moBisb-
HO J00MpaBcs 10 OKpaiH pacoBoi AUCKpPUMIHALIL, SIKa B
0araTboX perioHaxX BUJIMJIACS B Y3aKOHEHY Cerperawito
YOPHOLLIKIpUX Bif OLIMX, BU3HAIOUN, LIO BiH 3pOOMB
NOMUJIKY, CXBaJIUBIIY 1i HANpUKiHUi 19 crosiTTd y crpa-
Bi, o Bigoma sk cnpasa «ILiecci nporn DeprrocoHar»
(1896 p.). Y cnpasi «bpayHa» BiH NpOJOBXKHUB Kypc Mpo-
TH cerperaii il poroJiocuB, WO s MPAKTHKA MOPYLIyBa-
Jla KOHCTUTYUIHUH MaHOAT PiBHOTO 3aXHCTY 3aKOHOM.
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Yu cezpeeayis Oimeii y Ge3nn1amMHUX OEPAHCABHUX WIKO-
JIaX BUHSIMKOB0 HA PACOEiT 0CHOGI, HABIMb 6PAX0EYI0UU
me, wo @isuuni 3acobu 06cIYe06Y6aHH MA iKW «<Mame-
pianvHi» pakmopu modxcyms 6ymu pisHumu, no36aease
Oimeii HAYIOHAILHUX MEHUAUF DIBHUX OCBIMHIX MONCTIU-
aocmeli? Mu esadicaemo, wo nosbaense... Mu npuiiwiu
00 6UCHO6KY, Wo y chepi OepocasHoi ocaimu 00OKMpUHi
«oKpema, ane pigna» Hemae micys. Okpemi HasuabHI
3acobu no ceoii cymi € HepieHumu... Taka ceepezayis
— ye 8i0M08a y DiBHOMY 3axucmi 3aKOHAMU.

Kosm BoppeH 0rosiocuB, Lo «OKpeMi HABUAJIbHI
3aco0M 33 CBOEIO CYTTIO HEPiBHi», BiH, 30aBAJIOCS, MaB
Ha yBa3i, 0 PacoBa Cerperais mopylyBaJa KOHCTH-
TYUIHHAI MaHOAT «PiBHOTO 3aXMCTY» 3aBXKIM 1 BCIOAM.
Hacnpagpi cyn 3asBuB, 110 pacoBa AUCKpUMiHawis OyJa
HEKOHCTHTYLiHA 3 1868 p. i 10 crpaBu, OO0 SKUX
Oy/m1 MPUIAHATI MPOTUJIEKHI PIlIEHHS, TaKi 5K CIpaBa
«Ilnecci», Oy BUpILIeHi HENPABUJIBHO.

Ane Boppen akTuuHo MaB Ha yBasi Oisblue, i came
116 OCTAQHHE 3HAYECHHS TAaK UITKO MOSCHIOBAJIO PiBHUI
3aXHCT. 3 MUIMHOM Yacy Ta 3i 3MiHOK OOCTaBHH 3Mi-
HIOETBCSI 1 KOHCTHTYLiHE 3HaueHHs. Ha mouatky 19
cronitts 'ostoBa Bepxosroro Cyay JxoH Mapuasn,
YUTAOYH JIEKUI] aMEPUKAHIAM, HAroJIOLlyBaB Ha TOMY,
00 BOHM 3aBXAM Mam’sATam, o Koncruryuist mae
HA METI «IPUCTOCYBAHHS A0 Pi3HUX KPH3 CYCIiJIBHOTO
KUTTS». He Bci BUeHi 1 cyaai cnpuilMaroTh Lie MOHST-
TSl «KUBOI KOHCTHTYL{i», ajie iCTOpisl MyHKTY PiBHOrO
3aXUCTY B APYTiil MOJIOBHHI MHUHYJIOFO CTOJITTS CBiA-

UUTb, IO iioro 3aCTOCYBaHHs, 4 MOZKJIUBO, i 3HAUCHHS
3 4acoM TaKOXK 3MIHHJIOCS.
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Sxwo cnpasa « Bpays npomu micyesoeo 6i0diny napoo-
HOi oceimu» 6i000pa3una 3MIKY 8 AMEPUKAHCHKIN epoma-
OSHCBKill KyJIbMYDi, 60HA CRPUSLIA | NOOAJTLUAUM 3MIHAM.
Cnpaea «bpayna» 6yna najieaxcaugiuium pivientam Bep-
xo6Hoeo Cydy y 0sadysmomy cmoaimmi. Cb0200Hi ye
CIPUILMAEMbC S, 62ICe He CMIJIbKU SIK DIMERHS, PO HAGYAH-
HS Y WKOJIAX YU HABIMb SIK DiUleHHs NPO cezpe2ayiro.
Cnpaesa «bpayna» — ye Haw nposioHuli asmopumemHusi
cumgon moeo npuryuny, wo Koncmumyyis 3aboponse
Kacmogy cucmemy.

Pacosi B3aemnun y Crnosyuenux Iltatax Amepu-
KM HE MOTJIM 3aJIMLIMTHCS HE3MIHHUMH MICJISL CHIPaBH
«bpayna». Te, mo 0yJ10 NOUaTKOBUM MOLITOBXOM A0
BiHOBJICHHSI BTPAUCHNX MpPaB, HA0YBAJI0 HOBOrO KHTTS
1 NepeTBOPUIIOCS Ha PyX 3a IPOMafsHChbKi mpasa 1950-x
i 1960-x pokiB. Kosm 200 000 woJioBiK 3i0pasucs B
Memopiasni JlinkosbHa y ceprsi 1963 p., 106 00’eHa-
THCSE B 00pOTHO1 32 IPOMA/ITHCBKI NPaBa, BOHU CJIyXaJIl
noeTHyHy 3asBy Maprina Jlrorepa Kinra mosioamoro
PO Te, IO 3 PIBHUM 3aXUCTOM, NepeadaueHIM 3aKo-
HOM, «OIHOTO AHS Ha OarpsHuX maropdax JIKopmxii
CHHH KOJIMLIHIX PadiB i CHHU KOJIMIIHIX PaOOBJIACHHUKIB
3MOKYTb CICTH Pa3oM 3a CTiJl OpaTepcTBar.

Taymauenns piBroro 3axucty Kinrom un Ilpesnnen-
tom [IxkoHom . KenHeni He HaATO BiApi3HSJIMCS BiJ
TayMaueHHs [Ixeddepcona i [KeKcoHa 10 HHX, BOHU
MPOCTO XOTL/IH PO3LIMPUTH HOTo A0 Ha iHLI KaTeropil
soaeii. Bonn xoTism, 1mo6 10 BCiX aMepHKaHLIB CTaBH-
JIMCS BIAAMOBIAHO [0 IXHiX OCOOUCTHX 3aCJIyr, TAJIAHTIB i
JOCTOIHCTB, @ HE BiAAMOBIAHO O BUIAJKOBOTO KOJIbOPY
IIKipH, CTaTi i BIPOCHOBifaHHA. 3aKOH MPO POMaIsiH-
cbki npaBa 1964 p., npencraiennit Kenneni i mignu-
cannii [Ipe3nnenrom JlingoHom beitHcom [IKOHCOHOM,
BTUJIFOBAB Ty camy Temy. JIromu Bigpi3HAIOTBCS OIHE
BiJl OMHOrO, aJie A0 BCIX CJIi[ CTABUTUCH OAHAKOBO, Bif-
TOBIJTHO 10 3aKOHY.

ITpo wo, no cyTi, rOBOpUTH cnpaBa bpayna Ta inmi
CIpaBHU, a TAKOXK 3aKOH PO IPOMaSHCHKI IpaBa
1964 p., a HacpaBAi BeCb pyX 3a FPOMAafSHCbKI IpaBa,
TaK L€ Mpo Te, o 0e3 PIBHOTO 3aXHCTY 3aKOHIB HE
MoxKe OyTH HiSKOTO MOBHOTO I'POMA/ISHCTBA 1JIS1 MEH-
1MH, a 6e3 UbOro Moxke OyTH TiJIbKH 00OMeXKeHa IeMOK-
patis. MalyTb, AEXTO HamosiAraTuMe, IO AEMOKpATisi
POOUTb MOXKJIMBUM iCHYBaHHA npaB. ITogiOHuMm cmpa-
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BEIJIIBUM apPTyMEHTOM Moxe OyTH i TOM, 10 0cOOUCTI
NpaBa MpPUMYILYIOTh AEMOKpaTito mpamroBati. CyTTIO
CYYaCHOTO TJTyMaueHHs MyHKTY MO PiBHHIl 3aXUCT

€ TePEeKOHAHHS, 10 [0 JIIOel, He3asIe’KHO Bifl pacH,
CTaTi UM BipPOCMOBiJaHHS, Tpeda CTAaBUTHCS HE SIK 10
B3a€MO3aMiHHHX T'BUHTHKIB, a K [0 iHIHUBIIiB, KOXECH
3 FKHX Ma€ MPaBO Mepej 3aKOHOM Ha CTaBJICHHS 0e3
OUCKPUMIHALI BIANOBIAHO OO HOro uM i OCTOIHCTB.
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Amepukancoki cmydenmu 6y0b-5K020 KONbOPY WKi-
DU NOBUKHI MAMU MOXCJIUGICMD 6i06i0y6amu 6Y0b-5KYy
2pomaocvky ycmanoay 6e3 30606’ a3anb imu 00 éiiicoka.
Amepuxancoki cnoxcusayi 6y0b-3K020 KOIbOpy WKIpU
NOGUHHI MAMU MOXCTIUBICMb 00epIcysami pieHe 06CIy-
206Y6AHHS Y MICYAX 2POMAOCHK020 KOPUCILYBAHHS,
makux K eomeii, peCMopany, meampu i Maeasumnu
030pibHoi mopeiei, o6 He 60a8aMUCS D0 8YJIUHHUX
Oemoncmpayil, i amepukancoki epomadsinu 6yOb-iKoeo
KOJIbOPY WIKIpU NOBUHHI MAMU MOJNCTIUBGIC DEECMPY6a-
mucs i 6pamu ywacms y 8iibHUX eubopax be3 empy4anHs
yu cmpaxy penpecii... Kopomwe kagicyuu, koocen amepu-
KaHeyb NOBUHEH MAMU NPAso, o6 00 HbO2O CIMABUTIUCS
mak, sik 6in 6axcas Ou, wob 00 HbO20 CIMABUNUCS, K 6iH
bacxcas 6u, wob cmasusucs 00 iioeo dimeii. Ane nacnpas-
0i 8ce 306CiM NO-IHUWOMY...

BaxmBuM moGiuHUM MPOAYKTOM cripaBu bpayHa
Ta PyXy 3a FPOMAafISHCBKI NpaBa € Te, 0 J0 PiBHOCTI
NOYaJI 3aKJIMKATH i iHI rpyny, HAflOLIBIIOK 3 SAKHX
Oy/m XxiHku. He3Baxarouu Ha ToH (pakT, WO KiHKH
CTAHOBJIATH OiJIbIIe TMOJIOBUHU HACEJICHHS, HA MOYATKY
1960-x BOHM BCe Il MaJIH APYTOPSAHMIL CTAaTyC, 0C00-
JIMBO Ha poOOYOMY MicClli, KO Tpaauisi 3a00poHsia
iM TpalroBaTH Ha NEBHUX MOCAfaX, KOJI BOHU HE MOTJIU
HABYATUCA B OKPeMUX MpodeciilHux MmKoax i Ko
iM IUTATHJH 3a Ty caMy podoTy Habarato MeHIe, SIK
Y0JI0BiKaM. 3yCHJUTS JKiHOK, CIIPSIMOBaHi Ha 3000YTTS
piBHOCTI Wepe3 cyam, 3a3HaJiM HeBOAui, afke OiJIbLIiCTh
YOJIOBIKiB, IMOBIPHO, MOAIISIIIN TOUKY 30Dy, BUCJIOBJIE-
Hy cyaaeto bpemti y 1873 p.: «['osioBHa 015t 1 Micist
KIHKH MOJISIFA€ Y BUKOHAHHI 0JIArOPOJHOrO 1 MIJIOCTHBO-
ro o0oB’s13Ky ApyKuHu i mMatepi. Lle - 3akon Tsopus».

2KiHounii pyx 3000yB CBOIO HEpILy BaKJIMBY NEPEMO-
ry B 1964 p., ko Turyom VII Bakony npo rpoma-
OSTHCBKI TpaBa 0yJ10 3a00pPOHEHO UCKPUMIHALIK MpH
npuiioMi Ha poOOTY Ha OCHOBI pacH, BipOCMOBiJaHHS,
HALOHAJIBHOTO MOXOKeHHs 1 crati. [Iporsarom 1960-x
pOKiB 3aco0u MacoBoi iHdopMalii nyOIiKyBasIu OQHY

CTATTIO 3a APYrO MPO KiHOumil pyx i HOro 3ycusl,
CIIPSIMOBAaHI Ha JOCATHEHHS PIBHOCTI 3 UOJIOBIKaMH.

Ha mouatky 1972 p. Konrpec nepeBazkKHOW0 OiJTbLIICTIO
roJiociB cxBasmB monpaBky a0 Koncturyuii npo piBHi
mpaBa He3aJIeXKHO BiJ cTati i mepeaas il wrartam (ae,
OfIHAK, BoHa He OyJia paTH(IKOBaHAa), @ B HACTYIHOMY,
1973 poui BiH HpuilHAB 3aKOH NP0 PiBHY OIJIATY Mpali,
SIKUil BUMaraB OJHaKOBOI IJIaTH 3a OJHAKOBY POOOTY.
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Hawa nayis mae doszy i cymny icmopiro cmamegoi
Ouckpuminayii. Tpaouyiiino maxa Ouckpuminayis o6epyn-
MOoBY8anacs CmagJieHHIM «POMAHMUUHOSO Namep-
HATI3MY», SKUil HG NPAKMuYyi NOMiWas JHCiHoK He HA
n’edecman, a é knimky. Buacnioox maxux ysenens Haue
3aKOHO0A6CMB0 NOCMYNOBO CMATIO NEPEBAHMANCEHUM
CMEPeomUnHUMY GIOMIHHOCMAMU MIDIC CIMAMSAMY... 36u-
uaiino, cmanosulye HCiHoK 8 Amepuyi 3a ocmanmi decsimu-
Jiimms nomimuo nokpawunocs. O0rax, i ye Haéps0 uu
Mooice nid0asamucsi CyMHiay, 30Kpema uepe3 eUcoxy eUou-
Micmb cmameeoi 0coOUB0Ci, HCIHKY 6Ce uje CMUKaromn-
€3 3 6CE0XONHO0, XO4A IHKOJIU UMOHUEHIUAOI0, OUCKDUMI-
Hayi€et0 8 HAWUX HABUATILHUX 3AKNA0AX, HA PUHKY npayi i,
MOJICTIUBO, HATINOMIMHIWe HA NOTMUYHIl apeHi.

CrnipuiiHSIBLIM CHTHAJT PyXY 3a CBOI IPOMaITHCBKI
npaBa, JKiHOYi IPYNU NMOYaJIM 3BepTaTucs A0 Cydy, OCIo-
PIOIOUH TO OfIMH JUCKPUMIHALIHHUI 3aKOH, TO IHIIMI, i
BUrpasi Maiike Bci cnpasu. ITopiOHO o iHUmIMX CKy1a-
JOBHX JIAHOK CyCHiJIbCTBA, CyAH 3ITKHYJIUCS 3 MpodJie-
MO, HAMAratoyuuch AOCSITH PiBHOCTI MEpen 3aKOHOM
SK JJ1 YOJIOBIKIB, TakK 1 [JIs XKIiHOK, BU3HAIOUH, IO
BIOIMIHHOCTI CNIpaBAi iCHYIOTB, IO MOTJIO O BHNPABOATH
30epesKeHHs MEBHUX MATEPHAJIICTCHKHX 3aXOAiB, HABITH
SIKIIIO0 BOHU MOPYLIYIOTh JKOPCTKHil CTaHAAPT PiBHONpAB-
Horo 3axucty. OfHaK Tam, e JUCKpPHMiHALIK0 HE MOr-
JIo OyTH BHNPABAHO JKOMHOK OOrPYHTOBAHOIO MifCTa-
Bot0, BepxoBHuii Cyn 6e3 3BOJIiKaHb MPUIHHSB il.

Y 1979 p. Cyn nix rosoByBanHsM Byprepa 3poous
BHPILIaJIbHI KPOKH 10 Toro, o0 Koncruryuis crana
HACTLJIBKM K HEHTpPaJIbHOK LIOMO CTATi, HACKIJIbKH BOHA,
HIMOBIpHO, € HeliTpasibHO 1oA0 pacu. Cya BiAMiHUB
3aKOH OJJHOTO i3 IITATIB, BiANOBIAHO 0 SKOrO YOJIOBIKA
MOIJIH OyTH 3000B’sI3aHi MJTATHTH aJTIMEHTH, aJie He ApY-
KuHi. Takuil po3moiisl NOBHHEH OyTH CKACOBaHHM, SIK
3asBUB Cyans bpeHHaH, KO BiH BioOpaxae «Oarax
CEKCYaJTbHHIX CTEpEeOTHIB». | B JAHOMY BHNAMIKY L€ Te,
IO YOJIOBIKH 3aB2KAu 3000B’sI3aHi MPALOBATH i NiATPU-
MYBATU CBOIX JAPYZKUH, BIANOBIAA/IbHICTD SIKHX 30CEpe-
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AXKYeTbes Ha foMi. B inmomy Bumaaxky Bepxosruilt Cyn
BIMIHHB TOJIOKEHHs (hefepasbHOl Mporpamu, Bimo-
BIZHO [0 SKHUX CIM’1 HafgaBasiacs AOMOMOra TOMi, KOJIN
Tnpaurorounii 6aTbKo BTpauaB podOTY, ajie He TOJI, KOJIH
TMpALFOYa MaTH CTaBaJia 0€3pOodITHOR.

OpHak, He3BaKalOUN Ha BECh NPOrpec, JOCSTHYTHil
y CYAOBUX 3aJIaX, XKIiHKH BCE LI HE AOCATJIU MOBHOI
PIBHOCTI, BCTAaHOBJIEHOI 3aKOHOM, SIKOI OMaraJiucs
yepe3 [lompaBKy mpo piBHI MpaBa, sKa nependavae, wmo
«y PIBHOMPABHOCTI, BiAMOBIIHO O 3aKOHY, HE MOXKeE
OyTH BIIMOBJIEHO Yl BOHA HE MOXe OyTH OOMeXKeHa Hi
Crostyuennmu [llTaTamMmu AMEpUKH, Hi KOOHUM LITATOM
3a CTaTEBOI O3HAKOMO», 1 sIKa BIOBHOBaxKye KoHrpec
NPUIHSATH BiAMOBIAHE 3aKOHOAaBCTBO. Ha mouartky 1972
p. Konrpec posicsias nonpasky wratam. [IpoTsrom
KiJIbKOX MICSILIB MPUOJIN3HO MOJIOBUHA LUTATIB il paTH-
dikyBam. Toai ono3uuiiiHi rpymi noyasu JoGitoBaTH i
iHTeHCHBHILUE 1 nonpaBKy 0yJ10 3a0J10k0BaHO. [Ipuxuip-
HUKU JOMOTJIUCS IPOJOBXKEHHS TepMiHy il patudikawii
3 1978 p. mo kiHus uepsHs 1982 p., ajie HaBiTb Ha TOIl
yac BoHa OyJia paTu(ikKoBaHa TiIBKM y 35 mwTaTax, mo
HA TPHU LITATH MEHILE 32 HEOOXiAHY KiJIbKiCTb.

Ono3uuist 10 monpaBku OyJ1a JOBOJI Pi3HOK: Bif
BIBEPTOr0 YOJIOBIYOrO IIOBIHI3MY [0 3asB MpO Te, IO
CKaCyBaHHS 3aXHCHOIO 3aKOHOJABCTBA TPaBMYyBaTUME
JKIHOK. JIeXTO 3 ONMOHEHTIB CTBEPAKYBAaB, L0 MONpPAB-
Ka Mpo piBHI MpaBa BUMaraTuMe CHiJIbHIX TyaJieTiB
IJ1S1 YOJIOBIKIB 1 JKIHOK, TOMI SIK MPUXUJILHUKHU TPaB y
IraTax 0osUIHCs, 1O e AacTh (heaepasbHOMYy Ypsio-
Bi J10#aTKOBHIl 3aci0 THCKY Ha IuTati. Bee X Taku B
KOHCTUTYLIHOMY TJlyMaueHHi, ocKijibku loTupHausaTa
MOMpaBKa BXKE FAPaHTYE «PiBHUII 3aXUCT 3aKOHAMI», HE

3p03yMiJ10, SIK NMOMpaBKa MpO piBHI paBa BILUIMHYJIA O
Ha icHyrOUe 3aKOHOHABCTBO. Lle, 3BHUaiiHO, MiAHIIO0 6
MUTAHHS CTATi 10 PACOBOTO PIiBHS i, TAKIM YHHOM, BIMa-
rajo O HalBUILOro PiBHS CYHOBOrO JOCJIIKEHHS Y THX
CpaBax, KOJIM 3aKOH PO3MEKOBYE YOJIOBIKIB 1 JKiHOK.

% y(% @m %u;ye/b
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Yu euxnrouenns y Bipeinii modxcusocmeti 05 sHcinok
3006y6amu oceimy y Biiicbkosomy incmumymi Bipeinii,
sKull HA0ae HAO36UYANHI MOXCTIUBOCM BiliCbK08020
HABUAHHKS MA PO36UMOK HABUYOK 2POMADAHCHKO2O Jiidep-
CMea, € 6I0MOB0K0 JHCIHKAM, « Ki 30AMHI 6UKOHY8aMU
éci indugioyanvHi Oii, o euMazaromscs 6i0 Kypcanmio
Bipeincokoeo éiticbkooeo incmumymy»... y pieHOMy
3axucmi 3aKOHOM, eapanmoearomy JomupHaoysmoro
nonpaskoro?... O0nax, b6e3 ynepedxcerns, nian [incmu-
mymy] CJiyocume CUHAM WMAMY, 8 HbOMY He nepedbaye-
HO JICOOHUX Y M08 ON5i lioeo 004ok. Lle ne cmocyemubcs
DieHoco 3axucmy.

Are mo CTOCYeThCs MPAKTUKH, TO CYOH BKE BHpI-
wm/m 6arato 3 TOro, YOro KiHKH BUMara-
JI B 3B’43KY 3 NYHKTOM IIPO PiBHHII
3axuct. Y myHKTi YoTupHaausaTol
NONPaBKH MPO PiBHHIl 3aXUCT HE

BJKHMBAETHCSI CJIOBO «YOJIOBIK», a
«0c00a», i OyKBaJIbHEe TJIyMAYCHHS
uiei ¢pa3u cygamu BKe BigMmi-
HUJIO HailoueBHaHii hopMu
FOPUNYHO CAaHKIIOHOBAHOI CTa-
TeBol auckpuminauii B Crio-
syvennx IlraTax Amepuku.
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".l' Curyalis 3 XKiHKaMu
' 0arato B YoMy NoiOHa
\.\ 10 caTyaiii 3 K0J1bo-
L1 . .
- IOUCKpHMiHALis,
;  fKa (pinanCy-
€THCS ITATOM,
TH. 3aKOH, OJHAK,
HECMPOMOZKHUI 3MIHUTH COLi-
aJIbHI BIIHOCHHH, 1 TOM, SIK CTapi B3a€MHHH, IO iCHY-
npasa, OyJIi 3HAYHOK MipOK OOMEKeHi, cepiio3Hi
PYAMMEHTH 1UE 3aJTHIIAFTHCS.
Xoua HalliCTOTHIII NMepeBaru BHACJIIOK HOBOTO

POBUM HACEJIEHHAM

|

"""_1 BaJIM [10 MOSIBU PYXiB 32 TPOMASHCHKI il XKiHOYI
TJIyMaueHHS MYHKTY NpO PiBHUH 3aXHCT OTpUMa-
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JIM KIHKH 1 KOJIbOPOBE HACEJICHHS, iHIII IPYMH TaKOX
3axkajam, wod i iM OyJI0 HAAHO KOHCTUTYLIiiHy piB-
HicTp. Jlromu 3 Gi3nyHIME BagaMu, TOMOCEKCYaJIicTi
il iHIIi 3 Pi3HUM CTYNEHeM YCHiXy 3BEpTaJIiCs 3 BHMO-
ramMy 1po 3ampoBa/IKEHHS 3aKOHIB, SIKi 3aXUCTHIH O
ix Big AucKpuMiHawil. 3aKOH Npo aMepuKaHuiB 3 (i3uy-
HumH Bagamu (1992 p.) BiOKpuB BeJIMKi MOXKJIHBOCTI
1U1s (Di3HYHO UM PO3YMOBO HEMOBHOCHPABHHX JIFOCH,
SIKI 3MOTJI HAPEIITi CTATH MOBHOUIHHAME TPOMAaJISTHA-
MH CBO€I iep;KaBu. X04a rPynd roOMOCEKCyasTiCTiB He
OOCATJIN CBOE] METH, 30KpEMa Y3aKOHEHHs LTI00IB
MIX NpeACTaBHUKAMH OfHI€l cTaTi, Cyau il 3aKOHOMAB-
Yi OpraHi B 0araThOX INTATaX MPUIAHSIA BiAMOBIiIHI
piLICHHS MPO Te, 10 He MOXKe OYTH KOJHOI FOPHAMYHOL
OUCKPUMIHALli, CIPSIMOBAHOI MPOTH FOMOCEKCYaliCTiB
i J1ecOISIHOK SIK OKPEMHX IPYI HACEJICHHS, i iX TaK0X
TNOCTYNOBO MOYHHAKOTH MPUAMATH B IPOMAJICBKE JKUTTSL.
* * *

Ko 0 eauHuM CMHCJIOM IyHKTY NPO PiBHUI 3aXUCT
OyJ1a JIMILe rapaHTis TOoro, Wod Ypsa MpuiiMaB yci 3aKo-
HII HEYNEepeaKeHO i He BXKUBAB HiSKUX AMCKpPHMIiHALIN-
HUX 3aXOfiB, TO, XOua Leil MyHKT i OYB OM BaKJIMBUM,
BiH HE MaB OM TOTO BILJIUBY, SIKUil BiH CIpaBUB y APYTiil
N0J10BUHI MuHyJioro croJitTsa. Cyau i 3aKoHOAaBYI
OpraHu 3pO3yMiJiH, IO PIBHUH 3aXHCT - OCHOBOMOJIOX-
HE TIOHSTTS IPOMA/SIHCTBA, 3HAUHOK MIpOHO MOfiOHe
1o Ilepmroi mompaBku mpo 3axuct cBodomu caosa. Tak
caMo, AK JIOINHA He MOJKE BHKOHYBATH 00OB’SI3KH Ipo-
MaJIHIHA, HE MalOUl MOZKJIIBOCTI FOBOPUTHU BiJIBHO i
BHCJIyXOBYBATHU Pi3Hi TOUKU 30pYy, BOHA HE MOXKe OyTH
TNIOBHONPABHUM UJICHOM CYCHiJIbCTBA, SIKIIO MiMafae
N AUCKpUMIHALIiHY KJ1acudikawito.

ICTOTHUM KOMIIOHEHTOM «PiBHOMPABHOTO IPOMAJISH-
CTBa» € TOBAra [0 JIOIHHH, BH3HAHHS OMHIEF0 0COOO0
CBO€I PIBHOCTI 3 iHIIIMHU B CYCIJIBHOMY JOrOBOPI i Y
IPOMAJICbKUX cnpaBax. byab-sKka ippauionajbHa dhopma
TaBpyBaHH:, Ui 0a3yeTbCd BOHA Ha paci il cTaTi, un
BIPOCMOBI/IaHHI, ABTOMATHYHO BIJHOCUTD IHAMBIAIB, FKi
MarTh TaKy pHCY, DO HIJKYOI KaTeropil.

Y CBiIOMJIEHHST IbOT'O CTAHOBUTD L{HHICTD AJIS Jiep-
JKaBHOTO yCTpO0. SIK OL/IBIIICTD MOXKE Cepilo3HO
CIPUAMATH 3YCHJLJIT MEHLIOCTI, CIIPSIMOBAHI HA y4acTh
y IPOMA/ICbKOMY JKHUTTI, SKIIO LSl MEHILICTb HE3MIHHO
TaBpyeThes AK HuKua? Hapewri, Ik MOXKHa crofiBa-
THCSI, IO MEHILICTh Oyae MOBOAUTHCS BiANOBIAAJIBHO,
SIKIIO 11 TPEeICTABHHKIB BIAHECEHO [0 KATeropil, o He
nepeadavae Takoi iMOBipHOCTI?

L{i Tpu WiHHOCTI PiIBHONPABHOTO IPOMa/SHCTBA
- IOBAra, y4acTb i BiiNOBiJAJIbHICTb - € XapaKTEPHU-
MU 0COOJIHBOCTSIMH, OUiKyBaHUMH KOJXHUM Bifl yCIX
rPOMAsH Y JEMOKPATHYHOMY CYCIIJIBCTBI. 3BHYANHO,
HEMOZKJIHBO Y 3aKOHOJABYOMY MOPSIAKY BBECTH COLiaJTb-
Hy UM €KOHOMIUHY piBHICTb. | B Oyab-IKOMY BHNAaKy
Hebararto Jiroaei xoriyim O uboro. Asie cyau it 3aKOHO-
JaByi OpraHy CIpoOyBasi BUPOOUTH IapaHTil TOro, mod
NpUHAlMHI B TpboX chepax, sKi BBaKarTbcs «dyHaa-
MEHTaJIbHIMI», JKOIHA JIIOANHA YH TpymNa JIomei He
CTHKAJTHCS 3 ANCKPHMIHALIEI0.

[To-nepie, ne mpaBo rosi0Cy — OAMH i3 BEJIMKHX
NPUBIJIEIB, 4 TAKOXK OOOB’S3KIB y EMOKPATHUHOMY
cycnibeTsi. Bisbhuil 1 cnpaBequBuii BUOip - 03HaKa

JEMOKpaTii, 1 30aTHICTb BiA#ATH CBill FOJI0C Ma€ He
CHMBOJIIYHE, @ peaJibHe 3HaueHHs. Came Tak Mu oOupae-
MO HAalIMX KEpPiBHUKIB 1 MPUAMAEMO BaKJIUBI MOJIITHYHI
pillIeHHs, i, 5K, HAaMpHUKJIa, 3acBigumin Budopn [Ipesu-
nenta y 2000 p., HaBITb HEBEJIMKA KiJIbKICTh I0JI0CIB
MOZK€e BIUIMHYTH Ha pe3yJibTaTi. BigMoBa Oymp-komy
yy OyAp-sIKiil rpyni y npasi roJiocy NpUMEHILYE 3Ha-
YEeHHs 1[bOro MpaBa SK /I OKPEMOro iHAMBiga, TaK i
114 cycnisiberBa. TakuM YMHOM, HABITD ille 1O CIpaBH
«bpayHa», cyau mouasiu BiAMIHATH MEXaHi3MH, SKi mepe-
IIKOZKAJIH MEHIIOCTSIM T'0JI0CYBATH.

Jlpyra ccdepa cTocyeTbesi AOCTYNY A0 CYIB i Tak
caMo, [K MPaBo rosIocy, HAA€ JIFOAMHI LAHC OyTH NOYYy-
TOK0. MH BKe 00rOBOPIOBATH CNPABEIHBE CYJOIHHCTBO
Ta MpaBa 3BUHYBAYYBAHOTO i MHTAHHS HPO TE, YOMY
JEeMOKPATHYHE CYCIIJIbCTBO Iile Ha TaKi 3aX0mH, o0
rapaHTyBATH CIPaBEIIUBICTh CHCTEMH KPHMiHAJIBHOTO
CynOYMHCTBA. L[5 YecHICTb MiIPUBAETHCH, SKILO AJIS
OKPEMHX T'PYI CTBOPIOOTHCS NMEPEIKOAN AJISI TAKOro
J0CTYIY, SKIIO YOPHOLIKIpi UM JKIHKM HE BHOCATBCS Yy
CIIMCKN MPHUCSKHUX 3acioaTeiB, sSKIIO JIOACH KaparoThb
MPOCTO 3a KOJIp iXHpOI WKipH. bararo crpas, xoua ii He
BCi, SIKi JONOMOTJIH BCTAHOBHTH TPaBa 3BHHYBAYyBAHIX,
CTOCYBAJICS BIANMOBIAAYIB 3 IHIIIM KOJIBOPOM ILIKipH. I
CHTHAJ1, OCJIaHuil Cyfamu, 3pO3yMisiil: piBHUH 3aXUCT
03HAYA€E CNPABE/IIBE CTABJICHHS SIK y CUCTEMi KpUMi-
HAJIBHOTO, TAaK i B CHCTEMi LMBLJIBHOrO CyIOUNHCTBA.

Tpers cdepa, Ky BBaKarTh (PyHIAMEHTAJIBHOLO,
crocyBasiacs LU0y i ciM’i, SKi y BiJIBHOMY CYCHiJIb-
CTBI TiCHO NMOB’sI3aHi 3 MATAHHSIMH IOBATH, BiIMOBigaIb-
HocTi i yuacti. [Il 100 1 HasIBHICTb JiTell - HEBi €MHa
YaCTHHA CTATYCy, COLiaJIbHOI CAMOOL[IHKH Ta FOPUINY-
HUX 00OB’SI3KiB 'POMa/sIHIHA. BOHN TaKOX BBaZKalOTh-
s HAHiHTHMHILIEME 3 YCiX OCOOHCTHX pillieHb, Ha SIKi
IepKaBa MOBHHHA MATH HE3HAUHHIl BIUIMB a00 HE MaTH
KopHoro. Cynu BiAMIHH/II HE TiJIbKH 3aKOHH, y SIKHX
NPUHAJICKHICTb 0 TEeBHOI pach OyJ1a MpeaMeToM KJia-
cudpikauii, ae il Ti, B 9KHX 3 L€ METOK BUKOPUCTO-
ByBaBcs MailHoBuii cradn. Oco0y He MOXKHA N030aBUTH
npaBa Ha LUTHOO UM PO3JIYyUEHHS] TOMY, IO BOHA OidHa.
Yxe B 1920-i poxu BepxoBuuii Cyn movaB BH3HAYATH
cepu ciMeiiHOI BiMOBIIAIBHOCTI 1 BUOOPY SIK TaKi,
10 HEe MiUIAraroTh AepKAaBHOMY BTpyuaHH0. Y 1960-i
pokH 1i cpepu OTpUMaIH NOAAJIbLINI 3aXUCT y 3B SI3KY
3 HOBUM TJIyMQUCHHSM MYHKTY MpPO PiBHHUIl 3aXHCT.
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Sl 6o He icHye HCOOHOT 3aKOHKOT HAlle008HIWOT
Memu, He 3aJ1eXCHOI 8i0 00PA3IU80i pacosoi OUCKPUMIHA-
yii, sxa moena 6 eunpasdamu maxy knacugixayiro. Toti
daxm, wo Bipeinis 3a60ponse minbku Midncpacosi ulio-
6u 3a yuacmio Ginux niro0et, ceiouums, wjo Kknacugixayis
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3a pacoeoro 03HAKO NOBUHHA bYmu ix 6Unpas0arHAM
5K 3aXi0, NPU3HAYEHUH 015 NIOMPUMKU 8EPX0BEHCMEA
6inoi pacu. Mu nociidoero 3anepeuysaniu KOHCmumyyiti-
Hicmb 3ax00i8, W0 00MexHCYIOMb NPAsa ZPOMASH Ha Nio-
cmasi pacoeoi npunanexcrocmi. He mooice Oymu Hisikux
CYMHIGi8 y moMy, Wo 00MmedNCerns C60000U 00pPYIHCEHHS.
BUHAMK060 Ha niocmagi pacosoi knacugixayii nopyuwye
OCHOBHe 3HAYEHH S, YHKMY NPO DiGHUl 3axucm.

Un o3Havae 1e, 1O AepKaBa HIKOJIM HE MOXKE BTPY-
vatucs B Ui pyHaamenTasbHi cchepu? Bianosiap 3po3y-
Mijla: MOXe, aJie TIJIbKU TOZi, KOJIH TaM BHHUKAIOTb
Hacammepen AepKaBHi iHTepec. Ta HaBITD i B TaKOMY
BHIIAKY YPSIO MOBHHEH YKHTH 3aXOMiB, 100 rapaHTyBa-
TH, IO PETYJIIOBAHHS HE TSKITHME HE3aKOHHO Hajl SIKO-
FOCh KOHKPETHOI I'PYNO0 rpoMajsH. Tak, HANpuKJIamd,
JepXKaBa MOKE€ BCTAHOBUTH MiHIMaJIbHI BIKOBI BUMOTH
IOJI0 TOJIOCYBAHHS UM BCTYIY Y LUIHOO, aJie BOHH
NOBUHHI CTOCYBAaTHCS BCIX TPYM, a HE TiJbKH THX, SKi
CTAQHOBJISITH MeHLIiCTh. CHICKH MPUCSIZKHUX 3aCiaaTesiiB
MOZKYTb PEeryJIFOBaTUCS, ajie i X, SK MpaBHJIO, CKJIada-
I0Th Ha OCHOBI BHOOPUHX CIUCKiB. SIKIIO 3 BHOOPYHX
CIMCKIB LIJIECTIPSIMOBAHO BUJIyYarOTh Oy/b-Ky Ipymy,
TO il IPEACTaBHUKH HE 3MOXKYTb MOTPANHTH Y KOJIe-
Tit0 MPUCSKHUX 3acigaTestiB. PiBHMII 3aXHCT 3aKOHIB
03HAyYae, 1O y KOXKHOTO € i mpaBo, i 000B’ 530K ToJ10-
CyBaTH, CJIYKHTH MPUCSIKHUM 3acipatesieM. Hasexua
MpaBoBa MPOLEAYpa O3HAYAE, IO BiANOBiAaY MAa€E MPABO
Ha CYHOBHHl PO3IJISA KOJIETi€r MPUCSKHUX 3acigaTe-
JIiB, PIBHHX 3a COLiaJIbHUIM CTaHOM, TOOTO, SIKIIO BiH
- TPEACTABHIK KOJIbOPOBOTO HACEJIEHHS, TO i CIIHCKH
MPHUCSKHUX 3acifaTesTiB MOBHHHI TOYHO BiZOOpaKkaTu
CKJ1a[ TPOMAaIH.

PiBHuii 3aX¥CT MOYaB O3HAYATH 1 T€, IO BCI JIFOIU
TNOBHHHI MaTH NPaBO BiJIbHOI y4yacTi y rPOMajchbKo-

MY KUTTI CYCHiJIbCTBA, 3aJ1€KHO BiJ CBOIX HaXUJIiB i
(piHaHCOBUX MOXKJIMBOCTEH, HABITb Y TUX ACMEKTaX, LIO
MorJi 0 3a3BHYail CTOCYBATHCS MPUBATHHX 0ciO. Bin-
MOBIIHO 0 3aKOHY MPO IpOMafdsHCHKI mpaBa 1964 p.,
BBAJKAETHCS HE3aKOHHOK AUCKPHUMIHALIS HA OCHOBI
pacH, CTaTi UM ETHIYHOI MPHHAJIEXKHOCTI B «MiCISIX
IPOMaJChKOr0 KOPHCTYBAHHS» — PECTOpPaHAX, FOTEJIAX
i TeaTpax, HaBiTh SKINO Li 3aKJIadH NepedyBarOTh y
npuBaTHiil BJacHocti. [lo 1964 p. icHyrouuii 3aK0H
nependavas, IO BJIACHHK 3aKJIa[y MaB IPaBo 00CTy-
rOBYBaTU TOTO, KOTO XOTIiB, 1 TOMY MIl' BiIMOBHTHCS
00CJIyroBYBaTH YOPHOLIKIpHX, XKiHOK, KATOJIUKIB Ul
NpPEeCTaBHUKIB iHIIOI TPyny HacesieHHs. JoTupHaaus-
Ta MONMpPaBKa BHMArae, Mmoo «KOMEH IITaT» HIKOro He
OUCKpUMiHyBaB. IIpoTsIroM TpHBAJIOro 4yacy BBaxKaJso-
cs, 10 MPUBATHA QUCKPUMIiHALIS HE MOXKE IiamafaT
nig giro my6stivsoro mpasa. Y 1960-x pokax cymu i
KoHrpec Bu3HaIM, 10 OOMEXKEHHS AOCTYIY A0 MiCLb
IPOMaJChKOro KOPHCTYBAHHS, MOKJIMBO, HE MOPYLLY€E
OyxBy oTHPHAAUATOI MONPABKU. AJIE YCBIAOMJICHHS
TOrO, 110, TAK YH iHAKILE, BCi JIOOM MOXKYTb OyTH ydac-
HUKAMHI PiBHOMPABHOrO FPOMASHCTBA, ajle HE MAaTH
HAJIEZKHOrO JOCTYMY 10 TYPHCTHYHHX 3aCO0iB, MPOXKH-
BAHHSI, Xap4yyBaHH: 1 KYJIBTYPHUX 3aKJIafiB, O€3yMOB-
HO, HEXTY€ il IyXOM.

*

Hanpukinui 19 croitrs anraiicsknit disocod [lxe-
pemi beHTaM B 0OrOBOpEHHI aOCTPaKTHOCTI MOHSITTS
piBHOCTI OyB MEpEeKOHaHHMIi, 10 BOHA HEHACHTHA, 1 3aru-
TaB, UM lie BCE 3aKiHYUTbCS. N He 3aCMOKOSATHCS MpH-
XWIbHUKH PIBHOCTI TiJIbKH TOAL, KOJIM BCi JItoau mepedy-
BATHMYTh HA OJHAKOBOMY COLiaJIbHOMY, EKOHOMIiYHOMY
1 MOJIITHYHOMY piBHi?

Ane myskT YoTHPHAAUSATOI MOMPABKH TPO PiBHHIL
3aXHCT HIKOJIM HE MaB I[bOro Ha MeTi. bararboMm
sropsm Crnostydveni Illtatn AMepuxu 31at0Tbesl Hail-
erajliTapHiluM 3 ycix cycniibeTB. (DpaHuy3bKa MUCH-
mennnus CimoHa ne boyap 3as1Biisija, wo «OaraTuit
aMEpHKaHelb He MAa€ HisKOl BEJIMYHOCTI; OITHSIK - JKOJ-
HOI yJIECJTUBOCTI; JIFOACHKI B3aEMHHH B MOBCSKIEHHOMY
JKUTTI 0a3yrOThesl Ha piBHOCTI». Bee k Taku CrosyueHi
IlItatn AMepuKy HiKOJIM He OyJIM PO3MIICHUM CYCIiJIb-
crBoM. Hi 3amoXKHi, Hi OifiHi HIKOJIM HE HaMarasmcs
HOCSATTH TAaKOro CTaTyCy, MO0 YCi TAHIOBAJIN MiJ OHY
nyaky. [IBuame HaBmaku, aKUEHT CTABHBCS HAa MOZKJIH-
BOCTSIX — 3[ATHOCTI TAJIAHOBUTHX 1 CTAPAHHUX OOCSITH
yCIiXy - i Ha PIBHOCTI Tepea 3aKOHOM. Y Ci UOJIOBIKH
il XKiHku, Oarari i OifHi, i i KOJIbOPOBI, aHIJI0CAK-
CH Ul JIATHHOAMEPHUKAHIi MOBHHHI MAaTU PiBHOIpPaBHMUIl
3aXHUCT PIBHONMPABHUX 3aKOHIB. BOHM KOPUCTYHOTbCA
MU TPaBaMH K aMEPUKAHCBKI rpoMajisiHi. AJjie
OCHOBHE TMOHATTSI PiBHHX MPAaB MOJISATA€ B PIBHOMPABHO-
MY POMAJSHCTBI — MOHSTTI, IO YOCOOJIIOE HE TiJIbKH
npaBa, asie ii 000B’A3KH.

* *
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BpaaM JIiHKOJIbH HaiiKpallle omicaB BO T'0J10CY, IXHill OCOOUCTHIH T0JI0C HIYOTO HE BHPILIYE.
JEMOKPATIit0 K «YNPABJIHHS JIFOACH IIpoTe HemaBHI NPEe3UAEHTCHKI BUOOPH, 1O BiAOYyJMCS Y
JIOABMIE 1 1719 Jrofeii». OmHax, mo6 2000 p., HaragyrTb HAM TIPO Te, IO KOXKEH roJioc Mae
TaKe yNpaBJIiHHS 3AIHCHIOBAJIOCS «JTHOIbMU», HEOOXifI- 3HAUCHHS.
HO, 100 JIIOAM BUPIIIMJIM, XTO Oyfe IXHIMHU JiAepaMu. bysio 6 moMmiKor0, ofHaK, PO3rJIAATH TPOLEC po3-
be3 BisbHUX 1 cnpaBeMBUX BUOOPIB HE MOXKE OyTH IIMPEHHsT BUOOPYOro MpaBa SK HEMUHYUHil a00 MHpPHHIL.
HISIKOrO IEMOKPATHUHOTrO CYCIIJIbCTBA, 1 0€3 NOCTiliHOI Xoua, 3BUYaiiHO, KOJIOHIaIbHI aMEPUKAHLI BipUM y
MiA3BITHOCTI ypSIOBUX NOCAA0OBUX OCIO BHOOPLAM (paK- | BiJIbHE IOJIOCYBAHHS, BOHH TaKOX BBaXKaJli, IO [OJIOCY-
THYHO HE MOJKe OYyTH HifKOI rapaHTii Oy[b-KHX {HIIMX | BaHHS MOBHHHO OOMEXKYBATHCS BJIACHHKAMI, OAaraTCTBO
npaB. ToMy TpaBO roJI0CyBaTH € He TiJIbKH BaKJIHBOKO SKHX [JaBaJIo IM Kpalle PO3yMiHHS NOTped CyCIiJIbCTBA.
0COOMCTO CBOOO/O), BOHO € 1 HAPIXKHAM KaMeHeM IcTopist mpaBa yuacti y BuOOpax, Xxoua i € iCTOTHO
BIJIBHOTO YNPABJTiHHS. IUIS PO3BUTKY JEMOKPATIi i 3aXHCTY OCOOUCTHX MpaB, €
XTO MOBUHEH MaTH Take MpaBo, 0yJIO MOCTIHHUM BOJIHOUAC iCTOPIEID MOCTIHHOrO KOH(JIKTY.
NUTaHHSAM B aMepuKaHchKiil icropil. Tema, wo npoxu-
3y€ BCe aMEpHKAHCHKE MHHYJIC, — II¢ MOCTYNOBE PO3- W ~
IIPEHHS NpaBa yyacTi y BUOOpaX, Bifl FOJIOCYBaHHS, B (%{1’/13('{'1‘ yl’ @Zﬂ/ﬁé&'ylmdh
SKOMY MOIJIH OpaTd y4acTb TijbKH Oisli Y0JIOBIKH, SKi @1 ( , @1" ,
BOJIOAL/N BJIACHICTIO, /10 3arajbHOrO MpaBa yuacTi y <5 (,’4/6{0/&}6([/)7&&% b /v(ﬂ”/bl“ﬂ»

BHOOpax MailKe /1 BCiX, XTO AOCATHYB BiKy 18 pOKiB.
Ils1 TeMa CTOCYEThCA 1 rapaHTyBaHHS NOBHOI €KBiBa- / 8 3 C)/
JIGHTHOCTi KOJKHOT'O T'0JI0CY, HACKIJIBKH 1[e MOZKJIHBO Yy o

pamKax enepasbHOI cHCTeMH. AJte, He3BaZKalOUl Ha

Te, 110 aMEepUKAaHIl YacTO CIPUIMAIOTH L€ MPaBO K Sk minoku JI0OUHL NOYURAE 3a804CaAMU 8UOOPUUL
HaJIeJKHE, BOHO HE 3aBXKIH BUKOPHUCTOBYBAJIOCS HAJICXK- | YeEH3, MOXCHA OYMUL NEBHUM, WO DAHO 4l NI3HO 60HA 1i020
HUM 4nHOM. Haaro Gararto Jsironeil BBaKarThb, 110, 306cim ckacye. L{e — oOHe i3 HalHe3MIHHIWUX NPABUT
ockisibku Maiike 200 MiJIBHOHIB TPOMAsH MAlOTh Npa- | coyiansHoi nogedinku. Yum 0ani po3uuproromscs mexci
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6ubOp10e0 npaea, Mum CuJibHiule 6i04y6acmvbCs nompe-
0a we binbuozo Hozo po3uWUpPerH S, OCKITIbKY NICJIS KOJXC-
HOI HO60I ROCIMYNKU CUJIU OeMOKDAMIT BMIYHIOOMbCSL |

il eumozu npoepecyroms. AmOiyii mux, Xmo 3anumuecs
1103a YeH30M, 3pOCMAr0mb NPONOPYITIHO 00 Kisibkocmi
mux, Xmo nodosias kozo. 3pewmoro, BULIMOK Cmae npa-
BUTIOM; nocmynkuy Hoyms be3nepepeHo 00Ha 3a 00HOMW, i
iM Hemae enuHy, asc noku He 6yde 00CAZHYMO 3A2ANIbHO-
20 6ubop4020 npasa.

HesBaxatouu Ha «npasusio» ae TokBisuis, mporpec
3araJIbHOrO IpaBa roJlocy He OyB Hi IPSIMUM, Hi Jier-
KUM. 3anekJii nostituuni 6atastii B enoxy JIKekcoHa
(1820-1840-i pokn) BesmCS 3 METOK YCYHEHHS MaiiHO-
Boro nen3y. Kpusasa I'pomasisicbka BiiiHa, 1m0 ak-
THYHO PO3ipBasia KpaiHy HABIJI, MPU3BEJA [0 HAJAHHS
BHOOPYHX MpPaB KOJIMIIHIM YOpHOLWKipuM padam. Ilix
vac Ilepiwoi cBiTOBOI BiilHM NPUXUJIBHUKI BHOOPUOTO
npaBa IS KiHOK, 100 MOCHJINTH CBOI MO3HLii, BXO-
MUJIHCS 3a 3aKJMK Bympo BisbcoHa 3podutu cBiT 6e3-
MeYHUM U1 AeMokpartil. Tak camo KepTOBHICTb mpen-
CTAaBHUKIB KOJIbOPOBOTO Haces1eHHs B J{pyriii cBIiTOBIil
BillHI CXWJIHJIA CY[ [0 TOTO, 0O MOYaTH pyiHyBaTH
TNEPENOHH, BCTAHOBJICHI AJISL TOrO, 00 MEepeLIKOauTH
JOPHOIIKIPOMY HACEJICHHIO OPaTH y4acTb y rOJIOCYBaH-
Hi. 3arnesip GaratboX MOJIOAHX JHtofell y B’eTHami
B 1960-i poku, y cBOIO Yepry, mpu3Besia 0 3HHKEH-
Hs BiKoBoro ueH3y a0 18 pokis. Ille 30BciM HegaBHO
noTpiOHi Oy TpuBasli N030BH y (beepasbHUX Cyaax
IU1S BIAMIHH HEBINOBIAHOTO PO3MOMLTY 3aKOHOAABYOL
BJIA[M LITATY, sSIKHUil OYB HACJIAKOM Mirpamiil HacesieH-
Hsl MPOTSATOM MaiiKe CTOJITTS, 100 Kpalle BUPIBHSITH
BuOOpUe MpaBo B OaraTbox mrarax. KoxeH KpoK y pos-
IIMPEHHI NpaBa rosi0cy 3[iliCHIOBABCS Y BaxKKiil 60pOTh-
0i, i WIAX [0 3arajJpHOro BHOOPUOro mpaBa He OyB aHi
KOPOTKHM, aHi JIETKUM.

@mauﬂmg// npe 6@@@6% ng@
1770

Te came ob6epynmysanns, wo cnonykae Bac eusnamu
1paeo 6Cix 4os08iKie, AKi He MArOMe HiSKOI 6J1ACHOCHI,
20J10cyeamy HApigHi 3 MuMy, Xmo ii Mae... 00600umb,
wo Bu noeunni euznamu ye npaso 3a HCiHKamu i 0imo-
MU, OCKITIbKY, 3a36UH4al, JHCiHKy i Oimu Maroms mak
camo obepynmoeani 0okasu i HACMLILKU HC He3ATIeHCHE
MUCTIEHHS, 5K | Mi 40J108iKU, WO 308Cim NO30asJieHi
8J1aCHOCMI... 3anexcHo 6i0 yboeo, cep, Hebe3neuHo 6io-
Kpueamu make nJyioHe 0Jcepesio NPOMUpiY i cynepeox,
siKe BUHUKHE npu cnpobi 3MiHUMU 6UOOPUUT YeH3, YooMy
He OyOe Kitys. 3’ A61ImbCsl HOBI 6UMO2U; IHCIHKU BUMA-
2amumyms npasa 20Ji0cy; xnonyi y eiyi 6i0 0sanadysmu
00 08adysmu 00HO20 PoKy 6YOymb 66adCamu, Wo ixHim
npaeam He NPUoiNAEMbC 00CMAMHBO Y8aeu; i KOJCeH
40J106iK, WO He MAE Hi epouia 3a Oyuiero, eumazamu-

Me npaea eoJi0Cy HApIi6Hi 3 IHWMUMU 8 YCiX 0epICABHUX
akmax. Lle mae menoenyito 00 nopyuieHHs i 3HUUJeHH A
6cix giOMiHHOCMEl, 00 36€0eHHS 6CIX COYIANbHUX CMAHIE
00 001020 3a2AJILHOZO Pi6HS.

[Mornan Apamca OyB 3ara/IbHONPUIHHATHM Mifl Yac
aMEepUKAHCbKOI BiliHN 3a He3aJs1eXKHICThb i B mepion
yksamansg Koneruryuil - JOKyMeHTa, B SIKOMY HaBiTb
HE PO3IJISIOAEThCS MpaBo roJiocy. I B MeTponoJii, i
B il KOJIOHISIX iCHYBaB MaiiHOBMIl LieH3 IIOJO NpaBa
rosiocyBanHs. L4 mpakTuka 6a3zyBajiacs Ha ABOX IpU-
nyuienHsix. Ilo-nepiue, 40J10BiKH, SIKi BOJIOALIN BJlac-
HICTIO, 0COOJIHBO 3eMJICH), POOMJIH «CTaBKy» Ha Te,
o0 30eperTH CyCHiJIbCTBO il ypsA 3 METOK 3aXUCTY
cBoro 0ararcrsa. [1o-apyre, TiJIbKH Y0JI0BIKH-BJIACHH-
KH KOPUCTYBAJIICS «HE3aJIeKHICTIO» MPH BHPIILCHHI
BaKJIMBUX MOJITHYHUX MHTAHb 1 BUOOpI 4JieHiB 300piB,
Ha SKHX OyHyTb OOTOBOPIOBATHCS i BUpIIIyBaTHCS Wi
NUTaHHS. AHIJIIHCBKMI COJIAAT 1 MOJITHK-TeOpeTnK 17
croJtitTst ['eHpi AHPTOH MiCaB, MO OCHOBOK CBOOOIM
€ «Te, 10 Ti, XTO MOBHUHEH O0MpPAaTH 3aKOHOIABLIB,
MaloTb OYTH YOJIOBIKAMH, HE 3aJICZKHAMHU Bif iHIIIX».
JI1st ofiel BULOTO 1 CepeAHbOro KJIaciB Taka Hesa-
JISXKHICTh HACTAJIa TIJIBKU TOMI, KO Y HUX 3’ SIBUJIUCS
BJIACHICTD Ta MafiHo.

Lle MOHATTS «HE3aJIEZKHOCTI» MPHU3BEJIO 0 YTUCKY
npaB XKiHOK (sIKi OyJ MaTepiasbHO 3aJIeXkKHi Bill CBOIX
YOJIOBIKiB), MOJIOAI (sIKa OyJ1a MaTepiaibHO 3aJIeXKHa
Bif cBOiX 0aTbKiB), padiB i ciyr (siki Oy/m Martepiasib-
HO 3aJIEXKHi B[l CBOIX BJIACHHKIB), a TaKOXK HalMaHHX
POOITHHKIB (SIKi MOKJIANAJIICA HA THMYAcOBY 3aiiHd-
TICTb /14 BJACHOrO yTpuMaHnHs). Kpim Toro, meski
KOJIOHIT M030aBJIsl/Ii MpaBa roJiocy KaToJIMKIB i €BpeiB,
TaK caMo sK iHOiaHUiB. A 1e BU3HAYEHHS KPHUTEPIiB
TOrO, CKiJIbKU BJIACHOCTI Y JIFOAMHH Ma€ OyTH, 00
BOHA MaJla NPaBO [0JIOCY, BIAPI3HAJIOCA HE TiJIbKH Bif
KOJIOHII 10 KOJIOHII, asie fi y MexKax KOKHOI KOJIOHil,

y CIZIbCBKiN MicueBocTi i B Micti. JIromm, SKi XKHBYTb

y MiCTax, MOXKYTbh MaTH MEHIIE HEPYXOMOro MaiiHa,
HIXK CIJIBCBKI XKUTEJIi, aJie U LbOMY MaTH HabaraTo
OisIbllIe PyXOMOro MaiiHa. Y LiJIOMy, iCTOPHKH MPHOJIH3-
HO MiApaxyBaJH, WO M vac BiiiHu 3a Hesas1eXHiCTb
IpONOpLisl AOPOC/MX OLIMX YOJIOBIKIB, SIKi MaJli IPaBoO
roJ10cy, fIMOBIPHO, CTAaHOBHJIA TPH IO I’ SITH, LIO BHILLE,
HiXk y BeskoOpuTanii, ajie Bce OOHO BiAHOCHO MaJio.

BiiiHa 3a He3aJ1€2KHICTD, OJHAK, MaJla Ha0arato
Oiplunil EMOKpaTHYHMIl BIUIMB, HiXK 0arato XTo 3 ii
NPUXUJIbHUKIB COAIBaBCs. SIKINO pO3rJIsaaTH cepiios-
HO OOHOBHIl 3aKJHK «HiSIKOTO OMOJATKOBYBAHHS Oe3
TMPEACTABHULUTBA» — BHCJIB, IO CTAaB AyKe MOLIMPEHAM
mics1s1 OYHTIB 3 mpuBOAYy repdoBoro 3o6opy y 1765 p.,

- Oararo Jmofei, SKi MJIaTHIN MOJATKH, Oy Mo30aB-
JieHi boro npasa. Bonn abo He MaJim HisIKOI BJIACHOCTI,
aJie BCe XK TaKH IUIATHJIM TMOJATKH 32 TOBApH, SKi Kymy-
BaJId, a00 iXHS BJIACHICTb HE BiAMOBifasia MiHIMaJIbHUM
BHMOTaM, HEOOXITHIM IJIsl OTPUMAHHS MpaBa TOJI0CY.
OpnuH i3 XKypHaJsictiB «Mepisienn 'azert» y 1776 p.
3asBUB, 10 «KiHIEBAa MeTa BCi€i CBOOOIM - 3aJ0BOJICH-
Hs BUOOPYOro mpaBax. SIKIIO Le Tak, TO BIiCiM 3 AeCATH
KOJIOHICTIB Oy/m (haKTHYHO NM0O30aBJIeHi CBOOOH.
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L{st Jiorika cTocyBaJiacsl He TLIbKH OYHTIiBHHX KOJIO-
HicTiB. Xoua AfaMc Ta iHI KOHCEPBATOPH XOTLIH
30eperti 00MeKeHe MPaBo roJiocy, MOBCTAHHS MPOTH
ABTOKpATil KOpOJISl MPU3BEJIO A0 MOAIOHOrO MOBCTaHHS
MPOTH BPAXyBaHHS MaliHOBOTO LEH3Y MPU TOJIOCYBAHHI.
«Hisikoro onogaTKoByBaHHs 0€3 MNPEACTABHUUTBA» TaK
€aMo CTOCYBAJIOCS 3aKOHOABYMX 300PiB IITATY UK
MicueBol MyHIUMIAIbHOI paay, SK i KopoJis, i napJa-
MeHTy. JIromu He BOHOBAJIM O 32 HE3aJIeXKHICTh, KO
BOHH MPOCTO 3aMiHUJIA OAMH HEAEMOKPATHYHUI PeXKUM
iHmmM. Y po3nas BiilHu 3a He3a€XKHICTh IPOMaISHI
3axifgHol yacTuHH TaTy MaccauyceTc nporoJiocuiu:
«ZKopHa ymonHa He MOXKe OyTH 3000B’3aHA 3aKOHOM,
Ha KWl BOHA HE [aBaJia 3TOJM OCOOUCTO Ui Yepe3 CBO-
r0 3aKOHHOTO MPEICTABHUKA».

BHacsiiok 1poro MOHATTSI MAaHOBOTO LIEH3Y, MPHHAT-
MHI B J€SKHX perioHax, 0yJ10 3aMiHEHO NOJATKOBHM
LIEH30M. SIKIIO JIFOAM CIUIATUJIM MOJATKH, TO BOHU
MOBUHHI MaTH MPaBO T0JIOCYBATH, OCKIJIbKH TIJIbKH
IIIXOM TOJIOCYBAHHSI BOHH MOTJTH TIEPEIIKOAKATH ypsi-
JIOBI 3JI0BXKHMBATH HOr0 MOBHOBAXKEHHAMH 1 M030aBJIATH
ix cBobomu. [Ipore, xoua 3pewTow BUOOpUE MPABO
po3impuIIocs micss BiiiHi 3a He3as1eXKHICTh, BOHO BCE
e He 0yJI0 3arajibHUM, 1 MaiiHOBHil HeH3 abo y dopmi
HEPYXOMOI BJIACHOCTI, a00 Y popMi pyxoMoi BJiacHOC-
Ti, a00 y popMmi MiHIMaJIbHUX PIBHIB ONOAATKOBYBAaHHS
MPOJOBXKYBAB OOMEKYBATH MPABO TOJIOCYBAHHS MPOTSI-
rom HacTymHux 50 poKiB.

AJie ui [a€ BOJIOAIHHS BJIACHICTIO JIFOOSIM OlJIblIe
po3ymy? Yu 3a7eKuTh BOJICTHOOHICTD 200 po3cyam-
BICTb y 'POMAJICBKUX clpaBax Bif OaratcTsa? JleMOK-
pat benpkamin (DpaHKIIiH, SKUil, MOXKJIMBO, HallpeTe Ib-
Hille BiBimyBaB yci 3i0paHHs, HA SKHX PO3POOJIIBCS
npoekT [exJapauiil He3asexkHocTi y 1776 p. i Konern-
Tyuii B 1787 p., 3BHYAiiHO, TAK HE BBaXaB.

7960/ gluﬁ/blw 796(050/

Huni wonoeix, marouu ocna, sikuii Kowmye n’smoecam
doJiapie, Mae npaso eonocyéamu; aje nepeo Hacniyn-
HUM 20JI0CY8AHHAM ocel 30uxace. YoJioaix mum wacom
cmae 00Cei0ueHimUM, li0c0 3HAHH A NPUHYUNIE YNpae-
JUiHHS i K0J10 1020 3HAHOMUX PO3WUPUTIUCS, | MOMY BiH
binvuie nidxodums O Moo, oo 3pOOUMU HATIEHCHUI
aubip Kepisrukis, ane ocen Mepmeul i 40J1061K He ModNce
eonocyeamu. To ckadicime MeHi menep, naroee, KoMy
Hasexcumsb npaso eonocy? Yonosixoei uu ocnoei?

Komentap MpaHkJiiHa MOXKHa 0yJI0 O NOBTOPIHOBATH
0€3KIHEUHO MPOTSTOM HACTYMHOI MOJIOBUHHM CTOJIITTS,
OCKIiJIbKH OMTBH 32 PO3LIMPEHHS BUOOPUOro MpaBa Tpu-
BaJIM Y KOKHOMY IITaTi. (3 yacy CTBOpPEHHS AepKaBu
1o I'pomasiHCBbKOI BiliHH YMOBH OTPHMAHHS IpaBa
roJI0cy KOHTPOJTIOBAJIACS IITATOM. | HaBiTh Temep,
X0ua MPUHHATO KiJbKa KOHCTHTYLIHUX MOJIOXKEHb, a
TaKoXK (hefepasibHUX 3aKOHIB PO MPABO r0JI0CY, OCHOB-
Ha BiMOBiJAJIbHICTh 33 aAMIHICTPYBaHHSI BHOOPUYOTO

npaBa 3aJMIUAETBCS 3a WTaTaMu). MaiiHOBHIl LeH3
MOCTYNOBO 0YJI0 BiMiHEHO B KOXKHOMY IuTati. | BXKe
y 1850 p. iforo 6ys0 sikBigoBano nosHictio. o 1855
Pp- JKBifyBasM MOAATKOBHUIl LEH3, TOX MEPEIIKOAUTH
roJIOCYBATH OIJIMM JOPOCJIMM YOJIOBIKAM MOTJIH TiJib-
KH JesiKi 30epeKeHi eKOHOMiuHI 0ap’epH, SIKILO Taki
3aJMIIATHCS.

BueHi HA3MBAIOTD KiJTbKa MPHYHH TAKOrO PO3BUTKY.
BoHn BKa3yroTh Ha JeMOKpaTHYHI pechOopMH enoxu
JI’KeKcoHa, CpsIMOBaHi Ha BigMiHy 0araTboX €KOHOMiu-
HUX npuBifeiB. 3 posumpenHsam Crnosnydenux Ilraris Ha
3aXif BUHMKAJIM IITAaTH, e He OYyJ10 BEJIMKNX MA€TKiB
1 AOMiHyBaB erajliTapHuil NPUKOPAOHHUIT AyX. Y cTapi-
X [ITaTaX 3pOCTAHHS MPOMHCIIOBOCTI i MiCT CTBOPIO-
BAJIO BEJIMKHI POOITHAUMIA KJIac, SIKHIl BUMAraB y4acTi
y TMOJIITHYHOMY TIPOLECi, HABITH SKIIO HOTO YJICHH He
MaJli Hi 3eMJIi, Hi 3HAYHOI PyXoMoi BjiacHocTi. HaBiTh
y HiBOEHHHX IUTATaX, A€ 3€MJICBJIACHUKH TPOJOBKYBA-
JIN TIAHYBATH, 3POCTAHHS MICBKOTO CEPEHBOro i podit-
HIYOro KJ1acy MpHU3BEJIO 10 BUMOT MpaBa rosiocy 0e3
ypaxyBaHHsI MaiiHoBoro uen3y. I'pomansun Piumonna,
wraT Biprinis, nogaym kyonotanus y 1829 p. B KoHCTH-
TyLiiiHi 300pu WTATY, B IKOMY BKa3aJ1H, 110, Y BUMNAIKY
HeoOXimHocTi 3axuwaTy CriBAPYKHICTb Biff BTOPrHEHHS
iHO3eMHOI apMil, He Oy[ie NPOBOAUTHCS JKOAHOTO MOALTY
Ha THX, XTO BOJIOJIE 3¢MJICHO, 1 THX, XTO HE BOJIOJIIE.

(%M/(M%M
wesett.cebotacrurdb wiema
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[Maiinosuii yen3] cmeoproe ocudHe po3medncysants
MIXC SIeHaMu 0OHi€el epomadu; no3baense eciei uac-
mKu npu npuiinammi 3aKowie 6azamvox 2poMadsH, SKi
Hecymb 8i0nogioaJibHicmb 32i0H0 3 YUMU 3AKOHAMYU i
KpO8 Ma MAUHO SKUX € 3ACMABOI0 HA NIOMPUMKY YUX
3aKOHie, a Hatieuwye 3 YCix npas nepexooums npugineiio-
BAHOMY KIACOBI He 3a iXHI0 cJiyochy Ha baiaeo depaicaeu,
a 30 iXHE MAUHO...

Y xeunumny nHebesneku 60HuU He NPOBOOUTIU HCOOHOZO
00YpJIUB020 PO3MENCYBAHKA MidIC cunamu Bipeinii.
Cnucku 6iiicok08030008 A3aHUX He NePeGipIUCS 3 YiEtD
Memoro, He NPOBOOUTIOCS HiKOT 36IPKU i3 3eMeTIbHUMU
KHUueamu, wob eukpecsumu mux, xmo He 6y6 no6Honpas-
HUM 2POMAOSHUHOM. SKujo Oe33eMenlbHUx epoMadsiH
NPURUBTIUEO BUBOOUIIU i3 OLIbHUYD 0TI 20JIOCYBARHS Y
MUPHUTL 4ac, mo nio uac éiiinu ix 6eUKOOYUHO 3aKIIUKA-
Jiu 00 yuacmi e 6umeax.

MoK JTHBO, 3POCTAHHST OPTaHi30BaHUX MOJITHYHHX
mapTiil, sIKi BECTaBJISJIM CIUCKM KaHAMIATIB HA TOca-
¥, BUCTYNAIOUH HA 3aXHCT KOHKPETHOI MOJITHYHOI
TOYKH 30pYy, 0yJ10 HAHOIIbLIOK CHJIOK Y GOpOTHOL
3a pO3LIMpeHHsT BUOOpUOro mpasa. [IpoTsirom mepuioi




n0J10BUHY 19 CTOJITTS AEMOKpATHYHA MAPTIs HA YOI 3
nocsiigoBHEKaMu Erapro [[’KekcoHa MoOiJTi3yBaia Michb-
KHX BHOOPIIB i 60p0oJiacst 3a pO3LIMPEHHS] BUOOPUOTO
npaBa i cKacyBaHHs MaiiHOBOTO LEH3y. IXHi cynepHuKw,
BirH, BOJIIM O BHCTYNAaTH 3a 30€peKEHHS 0OMEXKEHOro
BHOOPYOro Mpasa, ajie, BU3HAIOUH, 10 BOHH BEJIM MPO-
TpallHy OUTBY, TAKOXK MPUETHANCS OO0 JEMOKpATIB,
CTIOAIiBAIOUNCH OTPUMATH JIOBIpY, & TAKOXK TOJIOCH THX,
XTO MII' Ternep BiJIbHO OJIOCYBATH.

Ane sxuo 10 1850-x pokiB OiJIbIIICT Oi/MX Y0JI0-
BiKiB, cTapumx 21 poky, OTpUMaJIH IIPaBo roJiocy, ABi
AyZKe BEeJIMKi TPYIH 3aJMIAJINCS N03a MOJITHIHAM NPo-
necoM - appoaMepuKaHIi i KiHKH.

Ye.veeam (%uewum%/qdm/

WM(’W/]?% 4 IM?WW% CC%giwm

Ve 19 O/b.

Bidnosioro 00 nawio2o ChinbHO20 PO3YMIHHS 3a2atb-
HO20 8UOOP4020 NPABA, Y MeHe HeMAE JHCOOHUX 3anepe-
YeHp... QJie SKWO0 HaMIp iHIYiamopa pilleHHs NoNSeac 6
mMoMy, wob nowupumu eubop4e NPaso Ha JHCiHOK i Heepis,
Mo s UCMYNQaio nPomu. «Yci 6inbHi Oini wonoeiku, cmap-
wi 08a0yssMu 00HO20 POKY», — OCb WO, NO-MOEMY, NOBUH-
HO 6YmMU MIpUTIOM 3a2aJIbHO0 6UOOPH020 NPAsa.

HOpunmunnii craTyc yopHux padiB Ha IliBoHi OyB
LiJIKOM 0OMEKEeHHH BiANOBIIHO 10 3aKOHY, i BOHH HE
MaJli KOJHHX MpaB, Mpo sKi MOXkKHA 0ys10 6 roBOpH-
TH, HE KaKy4H BXKe Ipo MpaBo rosiocy. HapiTb BisibHI
acdpoamepuKaHili, He3aJIeXKHO Bifl TOrO, KHJIM BOHU HA
[liBHoui uu Ha IliBaHi, HE MaJm TpaBa roJiocy, TOAi
SK KIHKH, HE3BaKalOuH Ha MPUAHATTS neBHUX pedop-
MICTCBKHX 3aKOHIB, SIKi HAZaBaJIH IM MPABO BOJIOMITH
BJIACHICTIO 1 OpaTH y4acTb y CyHOBHX MpoLecax, yce
116 BBAKAJIHCS, BIAMOBIIHO [0 3aKOHY, 3aJICKHUMH Bifl
XHIX 40JIOBIKiB a00 0aTBKiB i SK TaKi He MOrJim Opartu
yYacTi B FOJIOCYBaHHi.

I Tinpku micsist I'pomafsHCbKOI BiilHu 0yJs10 cKacoBa-
HO paOCTBO B MiBAEHHHX IITATaX. A BHAC/IOOK BifMOBIA-
HHX 3yciJib 0yJ10 IpHiiHATO TpH monpaBku go Koncrury-
1il, SIKi HaaBasM KOJIMLIHIM HEBiJIbHUKAM FOPUINYHUI
cTaTyc i piBHicTb. TpHHAUATA MONMpaBKa cKacyBaJia
padcTBO SK iHCTUTYT; OTHpHAAUSATA BhEpile 3po0dusia
IPOMAJITHCTBO HALIOHAJIBHOK OCOOJIHBICTIO | Ha/laBasia
fioro BCiM 0co0aM, HAPOKEHUM UM HATYpaJIi30BaHUM Y
Cnouyuennx Iltatax Amepuku; I’ aTHagusgTa nonpaska
3a00poHIJIa OyIb-SIKOMY LITATY BiAMOBJISTH JIOUHI Y
TpaBi roJIocy Ha pacosiil migcTasi.

Ha xanb, 00iugHKa eMaHcunauii He3a0apoM po3Bis-
J1acsl, KOJIU MiBJCHHI IITATH HE TLIbKU MOYAsIH CTBOPIO-
BATH FOPHANYHI UM MPOLEAypPHi MePelKoan, mod yTpu-
MYBATH YOPHOIIKipHX MOAAJI Bi BHOOPYHX HiJIbHHLb,
asie il mpuiiMasi cerperauiiiHi 3aKOHH, SKi CTaBUJIH
iX y mocriiiHe CTaHOBHILE MiANOPSAKOBAaHOCTI. TijbKu
nig vac JIpyroi cBiTOBOI BiilHH, KOJIM aMEPHKAHCBKI
BilicbKa, 1110 CKJIAJAJIUCS 1 3 YOpHHX, 1 3 Ol/INX, BOOBa-
JI TIPOTH (DALIHCTIB, CTAJI0 OYEBHIHO, IO HE MOJKHA
BOIOBATH 3a MpaBa JIOAEH 32 KOPHOHOM, SIKIIO Y X
CaMIHX TpaBax BiIMOBJISIOTH AMEPHKAHISM MPOCTO
yepe3 KOJIp IXHbOI LIKipH.

Y posnan Biiinu BepxoBruit Cyn po3riisiiaB no3os
NPOTH CUCTEMHU NMEPBHHHUX BUOOPIB TiJIbKHU AJIS OLINX,
mo OyJ10 HOpMOO Bcrou Ha ITiBaHi. Y mepBHHHEX
BHOOpAxX UJICHH KOHKPETHOI MapTii 0OMpasn KaHauaa-
TiB, SIKi O MPEICTABJISAIM MAPTilO HA 3arajbHUX BHOO-
pax y qmcronagi. 3 1880-x go 1960-x pokis, xTo O
HE MepeMaraB Ha MEpPBUHHUX BUOOpax J[eMOKpaTHuHOL
naprii B Gi71bIOCTI NiBACHHUX LITATiB, BIH FapaHTOBAHO
OTPUMYBAB MEPEMOrY Ha 3arajibHHX BHOOPAX, TOMY IO
Pecny6sikancpka mapris Oysa mgyxe csadka Ha ITiBaHi.
Xoua nepBuHHI BUOOpH OYJIM, TAKUM UMHOM, BaXKJIH-
BOH, MOKJINBO, HANBAKJIMBIILIOK YAaCTHHOK BHOOPUOro
npolecy, MBAGHH] WTaTH NiATPUMYBaM (iKLiko, sSKa
noJisiraja B TOMY, L0 NOJIITHYHI MapTil € IPUBATHUMU
OpraHi3alisMy, i TAKIM CIIOCOOOM MOTJIH He JOMyCKa-
TH YOPHOIIKIipPHX [0 yYacTi B OJIOCYBaHHi Ha MEpPBHH-
Hux BuOopax. Y 1944 p. Bepxosuuii Cyn BiAMiHHB 1O
¢ixuiro i movyaB mporec, BiANOBIAHO A0 IKOro agpo-
aMEpUKAaHL[i MOTJIM 3asBJISTU TIPO CBOE 3aKOHHE MPABO

roJiocy.
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Kouu nepaunni 6ubopu cmaroms 4acmuHo MexaHis-
My 6ubopy nocadosux ocib na pieni wmamy uu na pede-
DAJIbHOMY DigHI, 5K ye mym Mae micye, 00 NEPEURHUX
6ubopie nosurHi 6ymu 3acmocosani mi cami nepesipku
3 Memor0 6U3HAUEHHS XApaKmepy OUCKPUMIHAYIT uu
00MedNcenn s, K 3aCMOCco8yIomMbC s 00 302aJIbHUX 6UOO-
Di6... Cnonyueni IlTmamu Amepuku — KoHCMUmyyiina
demoxpamis. Ii ocroenuii 3axon nadae ecim epomads-
HaM npaeo bpamu yuacms y 6ub0pax nocadosux ocio
Oe3 obmedxcenn s 3 60Ky O6y0b-K020 WMAMy 3a Pacoeoro
o3nakoro. Hadanns nir00 M makoi Moxcaugocmi 6ubopy
He Mooice Oymu CKAcOBAHO WMAMOM WILAXOM NPO6EOeH-
Hs1 gubop4ozo npoyecy y gopmi, wo 00360715€ npusam-
Hill opeanizayii 30ilicrosamu pacogy OUCKpuminayiro nio
uac eubopis. Koncmumyyiiini npaea manu 6 HeeeiuKy yin-
HiCmb, SKW0 0y HUX MOXCHA OYJI0 6I0MOBIISAMU MAKUM
HenpSIMUM CRoCcoboM.

Jlo 3aKiHueHHs1 OMTBH 32 PIBHONPABHICTbH UOPHOLIKi-
poro HacesieHHs 0yJio wwe fAajieko. I mporsarom 1950-x
Ta 1960-X poKiB MOryTHiil pyX 3a rpOMaisHCBbKi MpaBa
Ha 4oJ1i 3 Maprinom Jlrotepom Kinrom moJioammm,
Teprymom MapiuasyiomM Ta iHIIMMH BHCTYNAB MPOTH
pacoBoi aucKpuMiHauil B cygax i B 3aax Kourpecy.
PesysbTati, 1m0 CTOCYBaIMCS TOJIOCYBAHHS, BKJIHOYAJIH
JBaauaTh ueTBepTy mompasky B 1964 p., sikoro 0yJio
CKacoBaHO BUOOpuUMii MOJATOK (BiH BUMAras, 100 JIFOAK
3alUIaTWIM NOJATOK 3a MPABO [OJIOCYBATH, 1 TOMY CTpH-
MYyBaB 0arathox OiHUX JIFOOEH, OCOOJMBO YOPHOLIKI-
puX, Bill yUacTi y T0JIOCYBaHHi), i MOBOpPOTHHII 3aKOH
npo BuGopui npaa 1965 p. Ynepue 3a 100 pokis micsis
I'pomansHchKoi BiiiHu nonmpaBku PekoncTpykuii Tenep
MorJ OyJii BTiJIEHI B IPUMYCOBOMY NMOPSAKY, 1 3aKOH
HE TUIbKH OYB CIPSMOBAHHI MPOTH METOMIB, FKi ycyBa-
JIH YOPHOIIKIipHX 3 MPOLeECy IOJIOCYBaHHs, ajie if Hafia-
BaB (hefiepasIbHOMY YpsIIOBi MOBHOBAKEHHS MPHMYCOBO
BTU/TIOBATH 3aKOH Ha BCiX PiBHSX.

BazxuiiBe 3HaueHHs 3aKoHy mpo BHOOpUi MpaBa
HE MOXe OyTH NEpeoliHeHO HEe TiJIbKU TOMY, LIO BiH
AOCST yCHiXy B ofepKaHHI adypoaMepHKaHIsIMU Npa-
Ba roJiocy, aje il ToMy, 10 BiH eeKTHBHO HafaB
3HAYHIN YaCTHHI HACEJICHHS HAIIOHAJIBHE MPaBO I'0JIO-
cysatu. [Ipu denepasibhiii cucreMi 6araTo aepxKaBHUX
¢yHKUiil BUKOHYIOTH IITaTH, THX (DYHKLIii, 1O iX
B IHIIMX KpaiHax 3ilCHIOE HauioHaJbHUIT ypsa. Sk
3a3Havasiocs BHLIE, FOJI0CYBaHHS KOHTPOJIHOBAJIOCS
i, B OCHOBHOMY, KOHTPOJIFOETbCSI 3aKOHOM MITaty. [{o
1870 p. yci BUMOrH OO0 rOJI0CYBAaHHS BCTAHOBJIIOBA-
smcs wratamu. Toro poky II’sTHaamsTa mompaska,

Ha 3araJibHy AyMKY, Mo30aBuJjia MITATH MOXKJIMBOCTI
BIAMOBJIATH y NPaBi rOJIOCYBaHHs Ha MACTaBi paco-
BOI 03Haku. HacTynHumu nompaBkaMu BHOOpUYE NMPaBO

0yJ10 MOLIMPEHO Ha KIiHOK 1 Ha 18-piuHy MoJI0D,
0yJ10 cKacoBaHO BHOOpUHIi TOJATOK. 3aKOH MpoO BHOOP-
Ui mpaBa MIIOB [aJi, i B IITaTax, A¢ SBHO BOAYAJIUCS
JUCKpUMiHaLiiiHI cxemu, 0yJ10 BBeAeHO dhenepasbHi
peecTpatiiini KOHTOpH, siKi nepedpayu yHKLii anapa-
Ty peecTpalii i roJI0CYBaHHS, rapaHTYIOUH, 1O MEHLIH-
HH He OyayTb Mo30aBJieH] mpaBa roJiocysaTi. [eski
LITATH 1LIe i J0CI 3a/IMIIAK0ThCI 00OMEXEHUMHU BiMo-
BI/IHO [10 MOJIOZKEHb LbOr0 3aKOHYy Bia 1965 p., xoua
MOBCSK[ICHHA i BHOOPUOrO MEXaHi3My B OCHOBHOMY
Bi/IHOBHJIA KOHTPOJIb WITATy. AJie KOJIH LITAaTH MPOBO-
OSTh BUOOPH, BOHU NOBUHHI Temep poOUTH e y CBITJIi
HALIOHAJIBHUX CTAHAAPTIB 1 MPOLEAYP.
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Mu ssasxcaemo maxi icmunu camooyesudrUMU. 6Ci
YOJI08iKU T HCIHKU CMBOPEHI DIBHUMM. ..

Icmopis odcmea - ye icmopist noemoprosanux 0ome-
JceHb ma y3ypnayiii 3 60Ky 4on086ika wjo0o JCIHKU, o
MAE NPSMY Memy 6CMAHOBTIEHHS AOCOTIOMHOT MUPAHIL
Hao Hero.

Bin nixonu ne 003605158 iii kopucniysamucs ii Hegio-
OintbHUM BUOOPUUM NPABOM.

Bin 3mycue ii niokopamucs 3aKoHam, npu gpopmyJito-
6aHHI AKUX 60HA He MATIA NPABA 20JL0CY.

To36asuswiu it yboeo Haiinepuiozo NPpasa epoMad SHu-
Ha, 6u6OP4020 NPABA, 3aIUWAIOYY ii MAKUM CROCOOOM
0e3 npedcmasruymea é 3aK0H00ABUUX OP2aHAX, BiH NPU-
eHiuyeas il 3 ycix bokie.

Hesicno, ko came KiHKH 0YaJM BUMaraTd Npasa
roJiocy, aje € MATBepPIKEHHS, IO JKiHKM 1HOMI CrpaB/i
roJIoCyBaJiu B IEAKHX IUTaTax micss Biiiu 3a Hesa-
JIEKHICTD. [HiNiIOBaHHS cepio3HOI aritalii 3a 3araJibHe
BHOOpUE MPaBO, B TOMY WHCJTi JKIiHOK, 3a3BHYai, mpu-
mucytoTb Konsenty m. Ceneka @osz y 1848 p., B
JOKYMEHTI SIKOTrO SBHO CKOMIHOBAaHO 3HAYHY YacCTHHY
Hexnapauii He3asexxHocTi, Ae aii ['eopra Il mogo fioro
aMEpHKAHCbKUX KOJIOHIH 3aMiHEHO rpiXaMH Y0JIOBi-

KiB IIPOTH KiHOK. AJjie pecpopmicTcbkuil pyx 1850-x
MIr TIJIbKH NiATPUMATH OLHE OCHOBHE 3YCHJLIIS, 1 HUM
BUSBIJIOCS CKACyBaHHS padCTBa, PyX, Y AKOMY XKiHKH
BimirpaBaym KstouoBy posib. Kosm Konrpec nagas
KOJIHIIHIM padaM MpaBo roJI0CyBaTH, XKiHKH, OIHAK,
nouyBasucs 3pafkeHnMu. OCKiJIbKH IITaTH BCE 1Ue KOH-
TPOJIFOBAJIU TOJIOCYBAHHS], JKIHKH MOYasIH JI00i0BATU
3aKOHOJaBYi 300pH IITAaTy 3a MPaBO roJiocyBanHs. Ha
TepuTopii BailoMiHry XiHKH OTpUMaJIi IPaBO roJiocy-
BanHA y 1869 p., asie mo 1900 p. TiIBKH y YOTHPHOX
IITaTax KiHKam 0yJI0 Ha[IAHO MOBHY MOJIITHYHY piB-
HicTb. Pyx HaOpaB cum nix vyac [IporpecusHoi epw,
ABOX AECATUJITH pechOpMiCTChKOro OpomiHHs Mix 1897
ta 1917 poxamn, a NPUXHJILHHKH BIOOPUOro mpaBa
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3aKJIHKAJTH 0 BHECEHHS KOHCTHTYLIHHOI MOMPaBKH.

Kosm Cnosyueni IltaTn AMepuKku BCTYNWIM B
Ilepury cBiTOBY BifiHy, SK 0YJI0 OroJIOMIEHO, OO Bps-
TYBaTH AEMOKPATIiIO, MOJIITHYHA MYPICTh AUKTYBAJIa,
110 HE MOXKHA OyJI0 MOCHJIATH aMEePHKAHIiB BOIOBATH
1 BMUpaTH 3a Ti iA€ay 3a KOPAOHOM, Y SIKHX BIAMOB-
JIEHO TOJI0BUHI HacesieHHs BaoMa. IIpesupent Byapo
BisibcoH, gKnil cnoyatky BHCTYNMHB MPOTH TAKOi MONpAaB-
Ku, nixTpumas 1i; i KoHrpec cXBasiB KOHCTHTYLIHHY
nonpaBky B uepBHi 1919 p. HeoOximni 36 wratiB patu-
(pikyBam 3aMpONOHOBaHY MOMPABKY MEHIIE, K Yepe3
piK, caMe BYACHO, 00 JKiHKH 3MOTJI B3STH y4acTb y
npe3uaenTcbkux Budopax 1920 p.

* * *

ITicsis TOro, SIK aMEpPUKAHCHKI 3aKOHM 3a0e3neunsin
TIPaBO rOJIOCYBAHHS OJISI KOKHOrO JOPOCJIOTO, HACTYI-
HUM BEJTHKHM JOCSATHEHHAM y cepefuni 20 CTOTTS
0yJ10 3a0e3MeUeHHs BpaxyBaHHs r0J10Cy KOXKHOI JIFOIU-
HH, HE TUTBKH 3 OTJISIAY Ha MPHOJIM3HHN MiPaxXyHOK,
asie 1 MpONOpLiiiHO A0 Pe3y/IbTATiB r0JI0CYBAHHS iHIINX
Jrofel y ganomy wrati. Y KoHCTUTYLil UiTKO BH3Haue-
HO, 10 KOXKEH LITAT MOBUHEH MaTH JBOX CEHATOPIB i
mo wienn [Tanatn npefcTaBHUKIB MOBHHHI OyTH PO3MO-
AiJIeHi MPONOPUIHHO A0 YACTKH HACEJICHHS LUTATY, BiAMO-
BIHO [0 BCbOTO HAaceJIeHHs KpaiHH, 32 JaHHMHU 00OB’SI3-
KOBOT'0 TEpeMicy HACEJICHHs, IO MPOBOAUTHCA KOXKHI
OecATb PoKiB. AJie HEMa€ HisKOI METOAMKH BH3HAUEHHS
TOro, SIK Ii MPEACTABHUKH MOBHHHI TMPH3HAYATICA B
KOXKHOMY INTaTi. B yac, Ko mucanacs aMepuKaHCbKa
Koncruryuis, [xxeiiMc MeaicoH IpUIycKas, O po3Mo-
AL NOBHHEH OyTH HEYNMEpPeIKEHNM, TAKHM, I0O roJIoc
9O0JIOBiKa MaB MPHOJII3HO Ty CaMy Bary, IIO if roJioc
fioro cycifia, SiK y BuOopax y wrarti, TaK i B penepasib-
HHX BHOOpax.

JlesiKi WTaTH NepiOAUYHO 3MIiHIOBAJIM MEXi CBOIX
(cpenepasibHux) BuOOpUNX OKpYriB mo Budopax y Kou-
rpec, a TaKOoK BUOOPYMX OKPYriB MO BHOOpax y 3aKoHO-
HaBuy acaMOJIero MTaTy, o0 TapaHTyBaTH MPHHANMHI
NpHOJIM3HY PIiBHICTB cepen BHOOpUiB. | Tpu m’aTux ycix
IITATIB PeryJIIpHO MEPEePO3NOAIISAIN OOHY Ul OOMMIBI
CBOI 3aKOHOJABYI MaJjiaTH. AJie, HE3BaKAKUM HA iCTOTHI

3MiHH KUJIBKOCTI HACeJIeHHsI, o Bidysmcs ao 1950-x
POKiB, 12 mTATiB HE NEPEPO3NOALISLI MEXKI pailoHiB
MPOTSATOM TOHAJ TPBOX AECATHJITH, IO MPH3BEJIO 10
CepHO3HUX PO3XOAKEHDb y LIHHOCTI 1HAMBIAYaJIbHOTO
roJjiocy. B masnienbkoMy wtati BepMonT, Hanpukiaz,
HaHOIJIbII I'yCTOHACEJICHHH BUOOPUMII OKPYT MO BUOOpax
y 3aKoHOfaBuy acambuieto mrarty Mas 33 000 4oJIOBIK,
HaliMeHII 3acesiennii — 238, i KOKeH IpOMaIsIHIH O00H-
paB OHOTO NMPEJCTaBHIKA B 3aKOHOAABYi 300pH LITATY.
Y KanidopHii Bubopunii okpyr Jloc-Anmxeseca no
BUOOpaxX CEHATOpa IUTAaTy BKJIOUAB IIICTh MiJIbiOHIB
YOJIOBIK; Y MaJio3acesieHiil CiJIbChbKiil MiCUEBOCTI LiTa-
Ty BUOOpUYMH OKPYT IO BUOOpax CEHaTOpa LITAaTy MaB
tiibkn 14 000 yos10BiK. BHACIiDOK MOAiOHIX MEpeKociB
HAa[3BUYAIHO HEOOUIHIOBAJIUCS T'OJIOCH MICbKHX i MpH-
MICbKHX KHTEJIIB i NEpEeOLiHI0BAINCS Pe3yJIbTaTH r0J10-
CYBaHHS Yy CTapux CiJIbCbKHX paiioHax. [IpupomHo, 1o
NPEACTABHUKH CLIbCHKOI MiCLEBOCTI, SIKi KepyBasu ypsi-
JOM LITaTy, HE MaJli CTHMYJIy A0 MEPEpO3MOALTy MEX
paiioHiB, TOMy IO Ie 03Ha4YasI0 O MO30YTHCS BJIAMM.
HecnpomozkHi JOMOITHCS 3MiH 4epe3 caMi 3aKo-
HOZABYi OpraHu, pepOPMICTChKi IPymnu 3BEpHYJIHCS
10 CyAiB, MOCHJIAOUHCh HA KOHCTHUTYIIIHY FapaHTito
«pecmy0Jtikancbkol popmu ynpassiiHHsa» (crarts IV,
po3mis 4), ane Bepxosuuii Cyn crouatky BiAMOBHBCS
BTpydaTHCS, 00 BiH TPaNLifiHO YHHKAB MHTaHb, II0
CTOCYIOTbCS IIPONOPLIfHOrO PO3MOALTY, BBAKAIOUU IX
«TOJTITUYHAMH» MUTAHHSIMH, SIKi HE CTOCYKOTBCS CYIiB.
Aune B Oepesni 1962 p. Bepxosuuii Cyn npuiiHsB 10308,
nojiaHuii MicbkuMu BrOopusmu wrary TeHHecci, e
Nepepo3no/isl MexX He 3ailicHioBaBcs 3 1901 p., HaBiTH
npu ToMy, o KoHeTuTyuis wraTy BUMarasa 3ificHeH-
Hsl nepepo3noaisty KoxHi 10 pokiB. Cam Toil dakr, o
Cyn moromuBest CJIyXaTH Taki CIpaBH, CTaB NPHYHHORO
TOrO, 10 6araTo 3aKOHOJABUMX OPraHiB MOYasM J00pPO-
BIJIBHO IPOBOMIUTH NEPEPO3NOMiJI MK BUOOPUHX OKpY-
riB; B iHmMX pecdopMaTopu novyasu nogaBaT Oe3Jiy
N030BiB y CyAH WITATiB i ceaepasIbHi cyau, oo nepe-
po3mofis GyJ0 MPOBEACHO y MPUMYCOBOMY MOPSIAKY.
Aune Cnoayueni llltatn Amepuku € denepaibHOR
CHCTEMOIO, 1 10 CBOTOAHI Mif Yac Mpe3uAeHTChKHIX




BUOOpIB Bara rosiocy B OOHOMY IUTAaTi HE AOPIBHIOE
fioro Basi B iHIMX WITAaTax. 3rigHO 3 AMEPHKAHCHKO
CHCTEMORO, KOJKEH IUTaT MAE NPABO HA NMEBHY KiJIbKICTh
roJIociB y BHOOpYiil KoJierii — oprasi, o 30MpaeThbest
OfIMH Pa3 Ha YOTHPH POKH, MO0 MPOroJIocyBaTH 3a
I[Tpe3uaeHTa BiANOBIAHO A0 TOrO, K BHU3HAYEHO HAPOA-
HUM rosiocyBanHaM. Hesesmukuil Pop-Aiinenn mMae

TPHU TOJIOCH y BHOOPUill KOJIeril, 10 BiANMOBigae Horo
OIHOMY NpPEACTABHUKY 1 JIBOM CEHATOpaM, i roJI0c TaM
MPONOPLIHO BarOMIlllil y PO3paxyHKy Ha 0co0y, Hixk
roJI0C y BeJIMKHX IITaTax, Takux sk Kasidopuid un
Huto-Fopk. Y chenepaibHiii cucTeMi BUHUKH iHui npo-
6siemu. UM MOXYTb IITATH MATH TaKuil yCTpiil, o0
OJlHA TaJTaTa JBOMAJIATHOTO 3aKOHOJABYOTO OPraHy
npeacTaBsisijia reorpadivydi OAMHULI, TaKi 5K OKPYIH, y
TaKmii camuii cnocid, y skuii B amepukancbkomy CeHari
npeAcTaBseHo mTaTtn? Iu MoXKe ITaT BH3HABATH MEBHI
iCTOpHYHI JIiHII PO3MOALTY SIK MiACTaBY AJISL NPOBEACHHS
MeX BHOOpUHX OKpyriB? SIKi Kpurepii 6yae 3acTOCOBY-
Batu Bucoxuii Cyn?

DakTHYHO, KPUTEPIil, yKUTHil cynoM y cnpasi «I 'peii
nporu Canpepca» (1963 p.), BUSIBUBCS Ha3BHYANHO
SCHUM 1 BiTHOCHO JIETKHM Y 3aCTOCYBAHHi: OJHA JIFOMH-
Ha - OfIUH rosoc. I BiH He TLIBKU CTaB BKa3iBKO [0
Oil A7 Cy[iB, ajie il IpUBEpHYB 3arajibHy yBary. Bei
i popMyJTIOBAHHS MPOOIEMH 3BOAWINCS O MPOTHC-
TaBJICHHS OOHI€] IPyNH iHWIH — CIbCBKUH MPOTH MiCh-
KOro, [aBHill MEIIKaHeb NPOTH HOBONPHOYJIOr0, — aJie
y MpaBIJI «OJHA JIEOAMHA - OfUH r0JIOC» BUYBAJIOCS
OEMOKpATHYHE BifUTyHHS. XTO Mir 3amepedyBaTd MpOTH
TOr0, 100 roJ1I0C KOXKHOI JIO[MHE BPaXOBYBABCS OfHA-
KOBO 3 rostocamu iHmmx? Iliarpumka uporo gopmy.io-
BaHHS O3HAYas1a MiATPUMKY AeMokpartii i Koncruryuii,
foro 3amepeveHHs] BBaKaJoCs BHSIBOM MOCEPEIHOCTI
i api0’sI3K0BOCTI. 3a BITHOCHO KOPOTKHil TEpMiH yci
IITaTH 00 €KTUBHO NMEPEPO3NOALTIIN MEXi BUOOPUNX
OKpYTiB SIK 1O BHOOpaX B OpraHH IUTATy, TaK i MO BHOO-
pax y Konrpec.
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Hackinvku 3neyinroemscs npaso epomad sHuna eoJio-
cyeamu, HACMiJIbKU 6iK He € 2POMA0 SHUHOM. Bazomicmb
20J10CY ZPOMAOSIHUHA He MOdice 3aJ1exCami 6i0 moeo,

Oe @in ocuge... I pomad snun, sKuii Mae npaeo 2oJiocy,
He Modice Oymu epoMA0 SHUHOM OiNbUION0 Ul MEHUOI0
MIPOT0 3AJ1eACHO 8i0 MO20, Oe 8iH Jcuse: 8 Micmi uu HA
depmi. Lle uimka i 6acoma sumoea nyrkmy rnauioi Kon-
cmumyyii npo piexuii 3axucm...

Hi cama icmopis, Hi exonoMmiuni wu inuii inmepecu
OKpeMUx epyn He € 0ONYCIUMUMY NiOCMABAMYU 6 HAMA-
2AaHHI 6Unpasoamu OUCnPOnopYii npeocmasHuymea Ha
0CHoéi kinbkocmi nacenenns... Ionocyromes 2pomads-
HU, a He icmopis wu ekoHoMiuHi inmepecu. I onocyrome
Ji00u, a He 3emas wu Oepesa abo nacosuwa. Iloku y nac
icHye npedcmasHuybka goopma ypaoy i Hauwii 3aKoH00ae-
Yi € mumy iHcmpymenmamu yp a0y, ujo obuparomocs be3-
n0CepeOHbo HApoOoM i Be3nocepedHbo NPedCmasisoms
HApoO, NPaso 8inbHO i be3 nepewikod 06Upamu 3aK0Ho-
0asyie € 0CHOB0I0 HAWIOT NOTIIMUYHOT CUCTEMU.

MozxHa 6yJ10 6 BBaXKaTH, IO 3i CKACYBAHHSIM MaifHO-
BOTO LIEH3y 1 BUOOPUHMX MOAATKIB, HANAHHSIM BHOOPYHX
MpaB KOJbOPOBOMY HACEJICHHIO, JKiHKaM i 18-piuHum
00poTh0y 3a MpaBo rosiocyBaTi 0ys10 BUrpaHo. AJie, K
MH He pa3 CTBEPIKYBaJll, JEMOKpATis — Lie MPoLec, 1o
TNOCTIfHO PO3BHBAETHCA, i Te, SIK MH BI3HAUAEMO NpaBa
0co0H, TAKOXK 3MIHFOETBCS 3 YacoM. IcHye icToTHa pi3HE-
s B TOMY, SIK aMEPHKAHCHKHH TPOMASHAH [0JIOCYBAB
y 1820-x pokax i SIK 3HiliCHIOETBCS TOJIOCYBaHHS Ha
novatky 21 crositrs. binbiie Toro, ue He mpocra cutya-
1isT, KOJIH MPOJCMOKPATHYHI I'epoi XOUyTh PO3LIHPHTH
BHOOpYE MPaBO, & AHTHACMOKPATIYHI HETiTHAKH XOUyTh
fioro 3By3uTH.
[Iporsrom yciei amepu-

KaHCBKOI icTopil
TaK 3BaHi
JIFO/IM BHLIO-
o FaTyHKy
GosttHCs TpaB-
JTiHHS F0pOW;
e - TeMa,
IO MPOXOIUTD
__uepes




TBOPH NOKOJIiHHA aBTOpiB KoHcTuTywii. ¥ pisHux ¢op-
Max HHHI MH 0QuHMO IO BEpCik0 Cepel THX, XTO BOJIB
on «ouncTuTH» BHOOpumi mporec. Hampukiag, yacto
MiAAAI0TBCS KPUTHLI 3yCHIUIS, CIIPSIMOBAHI HA CTBOPEH-
HSl JIETINOI peecTpalii, K CTHMYJIFOBaHHS KOpYMLUii

B mpoueci rosiocyBanHs. IToc1a0/1eHHS. BUMOT 1OAO
OCBITHBOTO LIEH3Y i PO3LIMPEHHS MpaB roJIocy Ha rpoma-
OSH, SKi He BMIIOTb F'OBOPHTH 200 YHTATH aHIJIIHCHKONO
MOBOIO, POTOJIOMIYETHCS JEKUM SIK MEPEMOra IeMOKpa-
Tii i KPUTHKYETBCS IHIIMMH, KOTPi GOSTBCS, 10 JEMAaro-
TH MOXYTb MaHiMyJIFOBATH JIOAbMH, SIKi HE BOJIOAIFOTD
rJIMOOKHM 3HAHHSM MPOOJIeM.

Yce X Taku HiKaBo Te, 110, HE3BAXKAKOUN HA PO3LIH-
peHe MpaBo yyacTi B FOJIOCYBaHHI, BiICOTOK aMepUKaH-
1iB, sIKi OEpyTb y4acTb y MPE3HACHTCBKUX Ta IHIMX
BHOOpAX, € OHAM 3 HAHHIKUMX Ceped MPOMHUCIIOBO
PO3BHHYTHX KpaiH. HampukJjiaa, mig yac mpe3uaeHTChKoi
BuOopyuoi Kamnanii 2000 p. y roJiocyBaHHi B35
ydacTb 0/m3bK0 50 BiACOTKiB BHOOPUIB, sIKi MalOTh
npaBo ToJiocy. [JoCiAHIKH PO3XOAATECS y TOMY, YOMY
cTaBcs Lefl cmaj y roJocyBaHHI Bif KyJIbMIiHALIIHOTO B
KiHmi 19 cToJiTTS, K01 KoedilieHT roJI0CyBaHHS pery-
JIIpPHO mocsraB 85, a To i OiJblue BiACOTKIB BUOOPUIB,
KOTpi MaroTh npaBo rosocy. [esKi icTopuky BiTHOCATD
ueil craj Ha BiANOBiAHE 3HHKEHHS BaXKJIMBOCTI MOJIi-
TUYHUX NApTiil y MOBCSKACHHOMY JKUTTI Jrofed. Inui
BBaJKaOTh, 10 3pOCTaHHS 100pe (hiHaHCOBAHUX 3alliKaB-
JIEHHX TPYI CTAJI0 HPHYMHO TOTO, LIO JIFOAM BTPATHJIH
iHTepec 10 BUOOPIB, 3MaraHHs B SIKUX BiAOyBalOTbCS B
OCHOBHOMY Ha TeJIeBI3ilHMX eKpaHax i B razerax. Kosm
THX, XTO HE r0JIOCYBAB, 3aMATYOTh, YOMY BOHH HE
roJI0CyBaJIi, TO BIANOBifb OyBa€ pi3HON0. € Taki, XTO
HE BBaXKae, 10 iXHiil r0JI0C MaTHME BB, @ TAKOXK
TaKi, XTO HE OyMae, IO JaHe MHTAHHS BIJIMHE HA HUX
CaMuX, iHLINX L€ 30BCIM HEe TYpOYyE, — CyMHHI KOMEH-
Tap y CBITJIi TPUBAJIOrO iCTOPUUYHOTO PyXYy 3a 3araJibHe
BuOopue npaBo y Crnosyuenux Illtatax Amepuku.

TexHiuHi il mpouenypHi nuTaHus 3aymmarTses. i
yac npe3uaeHTcbkux Budopis 2000 p. mocamoi ocodw,
BiMoBifasibHi 3a BuOopu y mwrati Maopuaa, 3adpakysa-
s 1o 50 000 BuGOpumx OFOJIETEHIB HAacammepen TOMY,
0 BOHU OYJIM HE HAJIEXKHAM YMHOM nepopoBai, mod
MOXKHa 0yJI0 3pO3yMiTH, 32 KOro BHOOpelb BiaaaB CBiii
roJioc. Ha npomy erami, B 38’43Ky 3 iCHyBaHHSIM TaKol
apXxaivyHol CHCTeMH, SIK BHOOpYA KOJIeris, Bci BUOOpH
3aJ1€2KasIM Bil MEHIIE, HiXK KiJIbKOX COTEHb IOJIOCIB,
BiggaHuX y nboMy mtati. I gemokpatu, i pecny0JtiKaHmi
BifIpa3y 3BEpHYJIICS 0 CyAY, 0O OCKapKUTH MpOLe-
nypu, i 3pewroro Bepxosuuii Cyn Cnosyuenux IIraris
Amepuku, mo cyTi, mpucyaus nepemory y mrati Osopu-
ma iy Bubopax [Ixopaxy B. Bymry.

B naHomy BHMAfKy - i BKe He Bepiue — BHOOpUa
KoJieris obpaa [Ipe3nneHtom 0cody, sika OTpuMa-

Jla MEHLIICTh roJI0ciB BUOOPLIB. AMepuKaHii 1oope
3HAIOTb CTPYKTYpPY BHOOpUOI Kosterii. BoHa € He Haii-
ebeK TUBHIIIM 4l HallpalliOHAJIbHILIUM aCIEKTOM
aMepUKaHCbKOI JEMOKPpATii, a MePEeKUTKOM Yacy, KOJII
JIFOASIM He JoBipsin Ge3nocepenni Budopu IIpesuaenra.
Ane cucrema BIOOpYOI KoJIerii HUHI LiHHA 3 OTJISAY Ha
3a0e3MeueHHsT CTaTyCy MEHLINX INTAaTiB y paMKax cefe-

PaJIbHOI CHCTEMH, 1 HacHpaBni WwaHcH 1 pehopMyBaHHs
AyKe He3HauHi.

I[IpobemMn migpaxyHKy rosIocCiB, IO ACOLIFOIOTBCS 3
BuOopamu 2000 p., 3aTiHUIM AesKi iHIII AyKe BaKJMBL
npodsiemu. OOUIBI CTOPOHH XOTIiJIH YECHOTO MiIpaxyH-
Ky roJiociB. Bouu xotism, mod 0yB BpaXxoBaHUH KOXKEH
BUOOpYMI OFOJIETEHb, 3AKOHHO BKUHYTHIl B YpHY 1
HaJICXKHUM YMHOM Bi[J3HAYEHHIi, 416 PO3XOAUJINCS B TeX-
HIUHMX KPUTEpisiX BU3HAYCHHS LWX NuTaHb. He3Baxaro-
Yl Ha Tajiac y 3acodax MacoBoi iHcdopMmarii 3 mpuBoIy
TOrO, IO IITAT 3MIfCHIOE JUCKPUMIHALIIO0 MEHIINH IpH
PO3B’s13aHHI IBOrO MUTAHHS, HACHPABAi OiJIbLIICTD T0OJI0-
ciB, 10 Oy/m 3peluToro 3a0pakoBaHi, Oy mopaHi OiIm-
MM JIFOABMH JITHBOTO BIKY, SIKi HaJIeXKaJl 10 CEPeIHbO-
o KJIacy i OiIbIICTD 3 SKHX 3aIUTyTajiacs B TOMY, SK
BOHH MOBWHHI OyJ1 MO3Ha4aTH BuOOpuUi Otostereni. HixTo
Hi TO[, Hi Temep He 3asBHB, IO lie 0YJI0 XUTPICTHO, 00
BU3HATH HETIHCHUMH JECATKH TUCSU TOJIOCIB; HIXTO axK
10 MOMEHTY MiApPaxyHKy (haKTHYHO HE YCBITOMJIIOBAB,
10 CHCTEMA AaseKa Bifl JOCKOHAJIOCTI 1 IO HA HACTYII-
Hiil cecii 3akoHOomaBuoro oprany sopuau Oyae Bupiie-
HO MpoBecTH pehopMy 3 METOH I'apaHTYBaHHS TOrO, LIO
TaKuil 0e3J1a He MOBTOPHTHCS 3HOBY.

Taki BubopH, Ko JIFOMHA, SKa OTpUMaJia HalOi/b-
11y KiJIBKICTb r0JIOCiB BUOOPUIB, HE BUTPAE, PiAKICHI y
Cnousyuenux IlITaTax AMepukw, i oaHa 3 03HaK TOrO,
IO JIFOAM BipSATb Y HOPMaJIbHY poOOTY aMepHKaHChKO-
ro BUOOPUOro mpouecy, — e Te, IO BOHH JIErKO MpHii-
Hss [Ikopaxka Byma stk mepemoxist. He OyJio Hisikux
BYJIMYHUX 3aBOPYIIEHb, He OymyBasm Oapukan. Kaunmn-
nat Big nemokpatiB En ['op noromuscs 3 pilleHHSIM
BepxosHoro Cyay 100 TOro, SK BECTH MiPaxyHOK
BHOOPUYHX OOJICTEHIB.

Aune mpesupentcoki Budopu 2000 p. Haragasm Oara-
THOM JIFOZSIM TIPO Te, IO TOJI0C KOXKHOI 0cOOU Baro-
muii. He3HauHa 3MiHa IpOOOBHX YAaCTHH y BiACOTKAx y
I’ ATHOX-IIICTBOX IITaTaX, MOXKJIUBO, 3 JIETKICTIO [aJia
0 iHwi pe3yJbTaTH BUOOPiB. MOXKJIMBO, BHAC/IOK LbO-
ro aMepuKaHli B Mail0yTHbOMY He COPUAMATHMYTb L€
BaKJIMBE MPaBO, SIKE JIEXKUTb B CaMill cepUeBHHI MOHST-
TS «3TOM KEPOBAHUX», K CaMO COOOK MaHe. ]
JIITEPATYPA JIJ15 JJOKJIAJIHILIOT O O3HAHOMJIEHHS 3 TEMOIO:
Marchette Gaylord Chute, The First Liberty: A History of the Right
to Vote in America, 1619-1850 [Mapuuert Ieiiiopa Yar. ITepiua
cBoGoma. Icropist mpasa roJiocysari B Amepnui, 1619-1850] (New
York: Dutton, 1969).

Linda K. Kerber, No Constitutional Right to be Ladies: Women and
the Obligations of Citizenship [Jlinna K. KepGep. He icnye xoHcTH-
TywuiiiHoro npasa OyTn xkinkamu. 2KiHKi Ta 000B’SI3KH FPOMajsH-
cra] (New York: Hill & Wang, 1998).

Alexander Keyssar, The Right to Vote: The Contested History of
Democracy in the United States [Asniekcannep Keiiccap. IIpaBo roJio-
cysatu. BigsoiioBana icropis nemokparii y Cnosryuennx ITtarax]
(New York: Basic Books, 2000).

Donald W. Rogers, ed., Voting and the Spirit of American Democ-
racy [Honasba B. Pomkepe, pegakrop. I'osocyBaHHst i AyX amepi-
kancpkol gemokparii] (Urbana: University of 1llinois Press, 1992).
Charles L. Zelden, Voting Rights on Trial [YapJis3 JI. 3esbae.
ITpaso rosiocysauns B cyni] (Santa Barbara: ABC-CLIO, 2002).
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